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THE NATIONALITY OF A JURISTIC PERSON. 


HE history of a discussion in Private International Law seems 

commonly to have three periods. The first is the age of in- 
nocence, when it has not yet occurred to anybody that a difficulty 
exists. The second is the age of controversy, when the difficulty 
has made itself felt, and various solutions of it have been proposed 
and agitated. The third is the millennium, when all those solutions 
have been considered, and one has been accepted as satisfactory. 
This last stage is purely ideal: we may hope that there is a con- 
stant approximation towards it in all such controversies, but in 
none is it ever attained. 

The object of this article is to discuss the various answers which 
have been proposed to the question, What is the essential differ- 
ence between a foreign and a domestic juristic person? or, to 
state the question in a more practical manner, What test must be 
applied to distinguish between a foreign and a domestic juristic 
person? Amongst English lawyers this question is still in the 
first period of its history: the recorded decisions of English courts, 
in which a discussion of the question would have been relevant, 
either ignore it or apparently assume that everybody is agreed as to 
its answer. Amongst American lawyers the question may perhaps 
be said to be in the first period, verging on the second. Amongst 
lawyers on the continent of Europe it is in the second period, 
verging as closely as it is ever likely to verge, until it is considered 
at a Hague Conference, on the third; and it is therefore with the 
latter, the authorities of France, Italy, and Germany, that we have 
here most to do. 

The inquiry with which we are concerned is commonly described 
by European lawyers as an inquiry into the nationality of juristic 
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persons. The use of the word “ nationality,” however, introduces 
some danger of confusion. In its ordinary meaning its content is 
not purely juridical ; it is partly political also. To say that one has 
American nationality, for instance, is to imply the consequence that 
he has a number of vaguely defined political privileges and duties, 
such as his right to protection from, and his duty of allegiance 
to, the state. Whether a juristic person is capable of possessing 
nationality in this political sense may be open to controversy; but 
the controversy belongs to political science and public international 
law rather than to juridical science or private international law, and 
we are not concerned with it here. It should be understood that 
when use is made in this article of the word “ nationality ” in connec- 
tion with the legal position of juristic persons, the political part of 
the content of the word is excluded, and it is used to imply only 
purely legal consequence; — that to the juristic person in question | 
the rules of law of a certain state must be applied as its personal law. 
It is especially necessary to mark the distinction, because this is 
precisely the sense in which the word “ nationality” is not used by 
common lawyers. For lawyers on the continent of Europe nation- 
ality is the test of personal law ; for us that test is domicile, and the 
word “ nationality,” deprived of its principal juridical meaning, is 
used generally by us to express only those political consequences 
to which reference has been made. 

The utmost divergence of opinion has existed about this matter, 
—a divergence, however, which gives signs of changing into a con- 
currence in favor of a particular theory to which reference will be 
made. A convenient method of dealing with the subject will be 
to consider one by one the various solutions of the problem 
which have been suggested by various authorities. There is 


-much ground to cover, and in order to do so within the limits 


of an article, it may be necessary at times to proceed by steps 
of inelegant length. 

I. A juristic person is domestic in the state in which its members, 
ora majority of them (or the owners of the greater part of its capital), 
are domestic. 

This theory is apparently the first which occurs to practical men, 
and it has met with some support from lawyers also.! It is the 
natural outcome of a certain other theory, as to the nature of 


1 Vareilles Sommiéres, Droit International Privé, Vol. II. p. 78; also, Les Per- 
sonnes Morales, p. 645. 
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juristic personality, which has its supporters amongst American 
lawyers. According to this, juristic personality is but a “ thin 
veil” thrown over natural persons, to “unify and condense” 
them,! and “the fact remains self-evident that a corporation is 
not in reality a person or a thing distinct from its constituent 
parts. The word ‘corporation’ is but a collective name for the 
corporators.”2 Others there are, we know, te whom this fact is 
far from selftevident.2 But the issue’ between them need not, and 
could not, be discussed here. It is sufficient to say that the theory 
under discussion is subject to one fatal objection, that it would be 
impossible to make practical application of it. The individuals 
who constitute a juristic person, especially a joint stock commercial 
association, may belong to many different nations. They are, be- 
sides, a changing body. ‘The nationality of the majority of them, 
or of the holders of the major part of the common capital, may 
and often actually does fluctuate rapidly. The adoption of the 
theory would, under such circumstances, result in complete un- 
certainty as to what the nationality of the juristic person at any 
particular moment might be. 

Such are the practical objections to the theory. From the point 
of view of legal principle, it can appeal to those only who hold the 
opinion that “the rights and duties of an incorporated association 
are in reality the rights and duties of the persons who compose 
it.”* Those who hold what we may call the more orthodox opin- 
ion, and regard a juristic person as an entity entirely distinct from 
its members, whether it be an imaginary fiction of law or a real 
phenomenon of nature, must reject the theory on general grounds. 
If the personality of a juristic person is a different thing from that 
of its members, or of any section of them, there is no apparent rea- 
son why it should share the characteristics of their personalities in 
the matter of nationality or in any other matter. 

II. A juristic person ts domestic in the state by which it was 
created (or by which it was expressly authorized). 

This theory has met with considerable support, especially in the 
United States, where indeed it may be said to be the accepted doc- 
trine. Since the decision in Bank of Augusta v. Earle,> American 


1 Vareilles Sommiéres, supra. 

2 Morawetz, Private Corporations, § 1; cf also Taylor, Private Corporations, § 60. 
8 Cf. Maitland’s Introduction to Gierke’s Pol. Thaeeiee of the Middle Ages, xxiv. 
* Morawetz, Private Corporations, § 1. 

5 13 Pet. (U. S.) 619; and see 20 Harv. L. REv. 78. 
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lawyers have been committed to the theory that the personality of 
a corporation is a fictitious creation of the state, and exists only in 
contemplation of the law. The courts in determining the nationality 
of corporations have proceeded a priori from this principle, and 
appear never to have doubted but that the state in which a corpora- 
tion is domestic is that which “ created” it, and that the rules of law 
of that state constitute its personal law. Thus we find it said that 
“in the jurisdiction of the United States a corporation is regarded as 
in effect a citizen of the state which created it”: for the purposes 
of federal jurisdiction a corporation is regarded as if it were a 
citizen of the state which created it ;? and again, in cases relating to 
the consolidation of two or more corporations by the legislatures of 
two or more states, it has been repeatedly said that the effect of the 
consolidation is to create two corporations, one of which is domestic, 
in each of the consolidating states, because it derives its powers from 
and is created by that state. Apart from such express decisions, 
the theory is tacitly assumed in almost every case relating to 
foreign corporations.‘ 

The theory is assumed, moreover, as one adequate to account for 
the nationality of any and every juristic person, and in this respect 
there is an important distinction between its American adherents 
and its adherents on the continent of Europe; for by the latter it 


is admitted that it can only be applied to those juristic persons 
which have received some express authorization from the state. 
Nothing is easier, it is said by them, than to determine the nation- 
ality of juristic persons which have received such an express au- 
thorization, for the state in authorizing them imparts to them its 
own nationality.5 But it is otherwise, they admit, with regard to 


1 St. Louis v. The Ferry Co.,11 Wall. (U. S.) 429; and see Louisville Ry. Co. v. 
Letson, 2 How. (U.S.) 558. 

2 Railroad Co. v. Harris, 12 Wall. (U. S.) 65. See also Ohio & Mississippi R. R. 
Co. v. Wheeler, Black (U.S.) 297. (a) Citizenship for the purposes of determining the 
jurisdiction of federal courts is not, of course, the same thing as nationality for the 
purposes of determining the personal law; but they are inseparably connected. 
(6) Owing to the early decisions that a corporation is not a citizen, it has been found 
necessary in these cases to invent the fiction of a conclusive legal presumption that the 
members of a corporation are citizens of that state alone in which the corporate body 
has its existence ; but the substantial effect of the decision is as above. See Muller z. 
Dows, 94 U.S. 444. 

8 Muller v. Dows, 94 U. S. 444. 

4 Cf. Steamship Co. v. Tugman, 106 U. S. 118; North Noonday Mining Co. 2. 
Orient Mining Co., 1 Fed. 522. 

5 Cf. Weiss, Vol. II, p. 392; Calvo, § 737; Hiore, § 418; Pineau, p. 122 ; Sacopoulo, 
p. 167 ; Haladjian, p. 67. : 
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juristic persons which are formed without any express authoriza- _ 
tion; and that is a large and increasing class. It includes nearly 
all commercial associations, because they have in most countries 
been released from the necessity of obtaining official authoriza- 
tion, and can now establish themselves by a simple process of reg- 
istration. For juristic persons of the latter class, it is said, some 
other test of nationality must be found. The state in which they 
came into existence has not authorized or recognized them; it has 
done nothing in connection with their institution; it has merely 
tacitly assented to their creation, and can in no sense be said to 
have created them itself, or to have performed any other act from 
which it is possible to construe an intention on its part to endow 
them with its nationality. 

For these reasons most European jurists confine the theory under 
discussion to juristic persons which have received express authori- 
zation. The American theory would be rendered more defensible 
by adopting a similar reservation. But even in the restricted form 
it is open to much criticism. It appears to be based upon 

several distinct ideas. (a) In the first place, it may be contended 
that from an express authorization by the state must be implied 
an intention on the part of the state that its nationality should 
be imparted to the authorized juristic person, and that this 
intention is conclusive. But the intention of a single state can 
never be conclusive when we are searching for a fundamental 
principle of private international law. Such an intention may 
either be express or implied. In the first case, however strongly 
it may be expressed, if it transgresses against the rights of 
other states, it will be disregarded by their courts. An American 
court would, doubtless, hesitate to give effect to an act of the Eng- 
lish Parliament which declared the municipality of Chicago an 
‘English corporation, and subject to the Municipal Corporations 
Act.!. In the second case, if it is an implied intention, we must in 
addition seek some principle which will enable us to distinguish 
between those circumstances under which it must be implied and 
those under which it must not. In either case we are referred to 


1 It has been expressly decided by the Supreme Court of Kansas that the power of 
a state (Pennsylvania) to authorize corporations can only be exercised, so as to be valid 
in other states, within certain limits. “No rule of comity will allow one state to spawn 
corporations and send them forth into other states to be nurtured and do business there, 
when said first mentioned state will not allow them to do business within its own 
boundaries.” Land Grant Ry. Co. v. Coffee County, 6 Kan. 245. Cf. also Von Bar, 
p- 228; Diena, p. 258. 
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some basis for our argument more fundamental than the matter 
of intention; and intention disappears from the scene as the final 
test of nationality. 

It is not clear, moreover, why any such intention should be 
implied in an act of authorization. There are indeed many cases 
in which states have expressly authorized juristic persons in which 
it is impossible to imply it. Thus, according to the laws of certain 
countries, a foreign commercial association must obtain an express 
authorization before it can carry on business within that country’s 
territories! Authorization under such circumstances is clearly not 
intended to domesticate the foreign associations on which it is 
conferred. It does not affect their nationality: and it is difficult to 
see why an authorization which takes place at the formation of a 
juristic person should have any different effect from one which 
takes place at a later period in its history. 

(4) But the substantial basis of this theory seems to be different 
in nature from the preceding. As a matter of fact, since the 
institution of the system of registration for commercial associa- 
tions, the necessity for an express authorization has been confined 
in general to juristic persons which are intended to discharge some 
function of a public nature, such as education, charity, or religion. 
Now, the control of such functions, it is said, falls within the 
acknowledged sphere of the state’s activities, and they can be 
discharged by juristic persons by means only of a delegation of 
authority from the state. In performing them a juristic person 
acts as the arm of the state, and as a member of the state it must 
necessarily share the state’s nationality, and be subject to the law 
of the state as its personal law.’ It will be seen that according to 
this argument the nationality of a corporation is made to depend . 
ultimately upon the nature of its functions, and only incidentally 
upon the authorization which accompanied its formation. There 
is no necessary connection between an intention to exercise public 
functions and the receipt of an authorization. Some states, for 
instance, are willing to permit the foundation of associations, for 
the purpose of discharging public functions, by mere registration.‘ 


1 Russia, Imp. Decree of November 9, 1887; Turkey, Edict of November 25, 1887 ; 
Austria, Ordinance of November 29, 1865; Roumania, Commercial Code, § 244. 

2 See Arminjon, p. 387. 

8 Brocher, § 26; Fiore, § 305. 

# “ Any seven or more persons associated for any lawful purpose may ... form 
an incorporated company.” English Companies Act, 1862, § 6. 


\ 


THE NATIONALITY OF A JURISTIC PERSON. 7 


In such cases this argument in favor of express authorization as 
the test of nationality must be converted into an argument in 
favor of the nature of the juristic person’s functions as such test. 
Such is its true nature in every case; and the theory would be 
more accurately expressed by saying that a juristic person which 
discharges public functions is domestic in the state in which those 
functions are discharged. In this form the theory cannot be 
satisfactorily examined until some consideration has been given to 
the subject of the domicile of a juristic person; and it will be 
referred to again in that connection. However, one inherent defect 
in it may be pointed out here. In making the nationality and the 
personal law of a juristic person depend upon the functions which 
it performs, it makes them depend on its political circumstances, 
and not upon its legal character or conditions. The nature of the 
authorization which it has received. from the state, the part which 
it plays in the organization of the state, and the extent to which 
it has received a delegation of the state’s authority, — these, as 
regards its legal life, are accidental and unimportant circumstances. 
They have little or no relation to, or effect upon, either the na- 
ture of its legal constitution or the extent of its legal capacities. 
Nationality in the present sense, as the factor which determines by 
what rules of law its legal constitution and capacities must be 
governed, is a juridical and not a political quality, and should 
therefore be determined by the legal and not by the political 
characteristics of the juristic person. 

III. A juristic person is domestic in the state in which the acts (or 
some one of them) by which it came into existence were performed. 

This is a theory which recommends itself at first sight, but it has 
nevertheless, on full consideration, been generally rejected. Ac- 
cording to it, every fondation would be domestic in the state in 
which it was founded, every corporation in the state in which it 
was incorporated, and every commercial association in the state in 
which it was formed and registered. The simplicity of the prop- 
osition has recommended it to business men; and it was adopted 
by the Congress of Joint Stock Companies held in Paris in 1889.1 
But there are serious objections to it, both from the practical and 
from the theoretical point of view. It makes the nationality of 
a juristic person depend entirely upon the arbitrary will of its 


1 Clunet, 1890, p. 179. (The similar congress that met in Paris in 1900 took, how- 
ever, as will be seen, a different view.) Cf also Code adopted by International Law 
Association at their Berlin conference in 1906. 
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founders: they can give to it any nationality they please, regard- 
less of its circumstances, by performing the acts which bring it 
into existence within the jurisdiction of the appropriate state and 
according to the formalities of its laws; and no subsequent event 
can afterwards deprive it of that nationality, or endow it with 
another, either in the eyes of its native state or in those of any 
other. Such a state of affairs would clearly put great temptation 
in the way of intending founders to flock to the state whose 
regulations for the establishment of juristic persons were the 
easiest and the cheapest, although the juristic persons they intended 
to found had no substantial connection with that state or with its 
subjects or territories. It would in consequence become im- 
possible for any state to maintain regulations for the establishment 
of juristic persons more onerous than those of the state whose 
regulations were the most lenient; and small states, in order to 
secure the custom of founders, would be tempted to enter into 
a competition in leniency. This consideration alone has led toa 
very general consensus of opinion against the theory, or any 
other theory that makes the nationality of a juristic person depend 
upon the arbitrary will of its founders or members rather than 
upon its legal character and circumstances. 

But there is a further objection to it in that it is not impossible 
that, of the various acts by which a juristic person is brought into 
existence, some may be performed in one state and some in 
another. The process of organizing a commercial association, for 
instance, includes several acts in the law. There is a contract 
between the future members, a subscription of capital, and the per- 
formance of whatever public formalities, such as registration, may 
be demanded by the law. Each of these might be made in a 
different country; and the theory would not then tell us in which 
of those countries the association was domestic. 

In order to overcome the difficulty opinions have been expressed 
in favor of each of the three parts of the process of formation as 
the test of nationality and the personal law. 


1 See Weiss, Vol. IT. p. 415; Lyon-Caen et Renault, Vol. II. p. 823; Surville et 
Arthuys, § 456; Pic, Clunet, 1892, p. 585; Thaller, Annales de Dr. Comm., 1890, 
Vol. IL. p. 259; Fiore, § 417; Diena, p. 260; Mamelok, p. 218; also Trib. Seine, 11 
Mars, 1880; Trib. Gand, October 20, 1883; Pasicrasie Belge, 1884, II. 64; Cor. Cass, 
Roma in Clunet, 1889, p. 511, and 1890, p. 162; and Belgian Law of May 18, 1873, 
§ 129. 

2 See Weiss, Vol. II. p. 418; Lyon-Caen et Renault, Vol. II. p. 822; Vavasseur, 
p- 345; Lyon-Caen, Journal des Sociétés, 1880, p. 36. 
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(2) A commercial association or other juristic person whose 
constitution is based on a contract between its members is domestic 
in the country in which the contract of association was made. 

It must be implied, it is said, that the parties to the contract 
intended that their contract and its incidents should be governed 
by the /ex loct contractus: and this intention, as an implied term of 
the contract of association by which the constitution and capacities 
of the juristic persons are regulated, is conclusive that that law 
must be applied to questions concerning its constitution and capaci- 
ties, —that it is, in other words, its personal law.1 But if, as we 
have seen, the intention of a state cannot be considered as conclu- 
sive of the nationality of a juristic person when it is expressed 
without regard to the circumstances of the juristic person and the 
rights of other states, still less can the intentions of private persons 
be so considered. Such an intention on the part of the founders, if 
it could be legitimately implied, might no doubt be binding on 
themselves as parties to the contract of association; it could not bind 
third parties, strangers to that contract, and still less could it bind 
states which considered that the intended attribution of nationality 
inflicted an injury upon their own rights or upon those of their sub- 
jects. There does not, however, appear to be any good reason 
why any such intention on the part of the founders should be im- 
plied. It seems equally reasonable to suppose that they intended 
that the personal law of the juristic person should be their own 
personal law, or that of the majority of them, with which, when the 
contract of association is concluded abroad, they are presumably 
better acquainted than they are with the /ex loci contractus. Again, 
in the now frequent cases in which juristic persons are formed in 
one country for the purpose of performing all their functions in 
others, it would be more natural to imply that the founders intended 
that the juristic person should be governed by the laws of the 
country in which the center of its administration and the scene of 
its operation were to be situated, and with which, as prudent men, 
they would probably have made themselves acquainted. In view 
of such doubts as these, there seems to be little justification for the 
proposed rule either in theory or in practice. 

(4) A commercial association is domestic in the state in which 
its capital was subscribed. - 


1 See Brunard, Congress Soc. par Act, 1889, Comp. Rend. p. 213; and Arminjon, 


Ppp. 385, 388, who, however, rejects this reasoning. 
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This theory has received considerable support from authors on 
the subject, but it has never been judicially accepted or practically 
applied. Its principal advocate has been M. Thaller;} but prac- 
tical objections to the theory in the general form in which he pro- 
posed it have led to the suggestion by certain authors, who accepted 
the substance of his theory, of other formulz, the same in princi- 
ple, but modified in detail. Shares in a joint stock commercial 
association are frequently issued, and its capital subscribed, in sev- 
eral states. To meet this difficulty M. Thaller can only suggest 
that such an association must be considered to be domestic in 
every state in which an appreciable part of its capital is subscribed, 
and that its founders must register it in every such state, and that 
the proportion of the capital which is sufficient thus to domesticate 
the association is a question of fact for the courts. The practical 
difficulties of such a state of affairs are apparent. An association 
must have one responsible center for its administrative business, 
and one only. With more than one it would be as unfitted for 
practical existence as would a body with several heads. Further, 
to refer to the decision of the courts upon a question of fact as the 
final test of nationality must always introduce a danger of conflict- 
ing decisions, which would saddle some associations with several 
nationalities whilst they left others without any. 

To obviate such difficulties as these, it has been suggested that 
preference should be given to the state in which the shares of the 
association are first issued, and its original capital subscribed ; or that 
preference should be given to the state in which the greater part of 
the total capital has been subscribed. These formule are, no 
doubt, more practical than that of M. Thaller, but their application 
would not be entirely free from similar difficulties. And there are 
other practical objections to the theory in any form. It applies 
only to associations which possess a capital, and it leaves us to 
find another and a different theory to apply to other juristic per- 
sons, which differ from the former class in their economical charac- 
teristics only, and not in any legal characteristic. It does not even 
provide a test applicable to all commercial associations, for in some 
countries such associations can be formed without any capital 
at all. 

So much as to the practical objections; it remains to discuss the 
theoretical arguments by which it is supported. These are based 


1 Annales de Dr. Comm., 1890, part 2, p. 266; cf Surville et Arthuys, § 456. 
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in the first place, on the intentions of the subscribers to commercial 
association; and, in the second place, on the intentions of states in 
legislating for their establishment. As to the first, it is unnecessary 
to repeat what has already been said as to the effect which can be 
allowed to the intentions of the founders or members of a juristic 
person in determining its nationality. As to the second, this argu- 
ment from the intention of the state is entitled to more weight. 
The laws of a state, it is said, relating to commercial associations 
with capital, are enacted by it to protect the savings of its subjects 
from the designs of fraudulent promoters. Having been made with 
this intention, they must be applied to all associations which seek 
for capital from the subjects of that state. Such associations must 
be governed by that law as their personal law, and be domestic in 
that state.? 

Now, even if a state did intend that its whole law of commercial 
associations should apply to all commercial associations which ob- 
tained their capital within its jurisdiction, and actually expressed 
that intention, we should still have to ask, Does that intention 
transgress against the rights of other states? and so we should find 
ourselves referred to some more fundamental principle. But no 
such intention ever has been expressed by any state, and the sup- 
posed intention is therefore an implied intention if it exists at all. It 
is difficult, however, to see what grounds there can be for implying 
it. The whole legislation of a state relating to commercial associa- 
tions is not enacted by it for the protection of its subjects’ savings. 
One part is, no doubt, enacted with that intention, but a second 
part is enacted for the regulation of the constitution and capacities 
of the juristic person and the rights of the members inter se, and a 
third part is enacted to protect the interests of third parties, sub- 
jects of the state, with which the association may subsequently 
have dealings. It is the first part only that the state can reasonably 
be supposed to intend to apply to associations which apply for cap- 
ital to its subjects; and the inference cannot be extended to the 
second or the third parts. A state is undoubtedly entitled to make 
what regulations it pleases for the subscription, within its jurisdic- 
tion, of capital to commercial associations. Such regulations relate 
to “ public order,” or “the rights of third parties, subjects of the 
state,” since intending subscribers are still strangers to the associa- 
tion. They are therefore, on general principles, essentially matters 


1 Thaller, supra. 
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for the local law, and not for the personal law at all. A commercial 
association must, no doubt, if it desires to obtain capital within the 
jurisdiction of a state, observe the laws which that state has made 
to govern such subscriptions; and on the principle that /ocus regit 
actum, a subscription made in accordance with those laws must be 
recognized in every other state as properly made. But it would 
be unreasonable to assume that the state in question intended that 
the fact of the subscription should subject the association to all 
sorts of rules of law which were enacted in respect of matters 
which have nothing to do with the subscription, and should fix 
it with them forever as its personal law. If it did so intend, it 
would be passing beyond the true province of its legislative 
activity, and its intention might be disregarded by other states. 

(c) A juristic person is domestic in the state in which the pub- 
lic formalities attendant upon its constitution were performed. 

Many states have released certain juristic persons, especially 
commercial associations, from the necessity of obtaining an ex- 
press authorization; but they continue nevertheless to exact from 
them the performance of certain formalities at the time of their 
formation, of which that of registration may be taken as typical. 
It is often said, and still more often assumed, that a juristic person 
is domestic in the state in which it was first registered; and the 
proposition appeals by its simplicity. If it be examined, it will be 
found to be open to the same objections as (a) and (0), above. 
It is supported by reference to the intention of the parties, —an 
argument which, as we have seen, is of questionable value. But 
its chief support has perhaps been derived from the idea that 
official registration implies some sort of creation, or express author- 
ization or recognition, on the part of the state. If this idea is 
sound, the theory is but a form of the theory first dealt with, and 
it is open to the same objections. But it may be contended with 
force that it is unsound. Registration and other such public for- 
malities are required by the state in order to-secure publicity con- 
cerning the affairs of the juristic person, in the interests of third 
parties. The juristic person performs them, while the state remains 
a passive spectator, neither approving nor disapproving; indeed, 
one of the motives which led states to abandon the system of ex- 
press authorization was the desire to avoid the appearance of giving 
official sanction to undertakings concerning which there could be 
no official knowledge. 

In so far as the theory may be supported by reference to the 
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intention of the state, that may be said of it, mutatis mutandis, 
which has already been said of other theories supported by the 
same argument. The state, no doubt, intends that its laws, which 
regulate the public formalities necessary for the formation of a 
juristic person, should be observed by every juristic person which 
is formed within its jurisdiction. They are laws relating to public 
order, or the interests of third parties, subjects of the state, and 
must be observed by every juristic person to which they are in- 
tended to apply, as part of the local law. They are within the 
proper sphere of the legislative activities of the state, and when 
the juristic person in question has observed them, it must be ac- 
knowledged by every other state to have been properly constituted 
as regards the performance of public formalities attendant on its 
constitution. But no inference can be drawn that, because the 
state intended to apply this part of its law to a juristic person, it 
also intended to apply to it the whole of its law relating to juristic 
persons, and that that law is the personal law of the juristic person. 
Nor can an inference be drawn that the state intended that the 
part of its law regulating the public formalities in question should 
apply to any juristic persons other than those that were formed 
within its jurisdiction. 

IV. A juristic person is domestic in the state in which it is 
domiciled. 

It must be made clear that by the domicile of a juristic person is 
here meant its permanent home, the situation of which is a natural 
fact, depending on its constitution and circumstances; and that the 
word is not intended to imply any inference of law. It has indeed 
been contended that a juristic person is incapable of possessing a 
domicile in this sense. A fictitious person, it is said, can have no 
real home; and if one be attributed to it, it is by fiction of law 
only! But it is common to find that those who advance this opin- 
ion admit, at the same time, not only that a domicile must be 
attributed to it, but that its location depends on the natural circum- 
stances of the juristic person, — that it must be determined for some 
juristic persons, such as hospitals, municipalities, etc., by an obvious 
connection between the juristic person and the territory, and in 
others by the charter, or, in the absence of any provision in the 


1 Merrick v. Brainard, 34 N. Y. 208; Insurance Co. v. Francis, 11 Wall. (U. S.) 
216. The contention is implied in the dictum of Taney, C. J., so often repeated in 
subsequent decisions, that “a corporation must dwell in the place of its creation and 
cannot migrate to another sovereignty.” Bank of Augusta v. Earle, supra. Cf. also 
Wharton, Conflict of Laws, § 105 and § 48 (a). 


4 


q 


14 HARVARD LAW REVIEW. 


charter, by the central point of the enterprise! We have, then, a 
fiction which it is necessary to feign, and which is an expression 
of natural facts. Would it not be simpler and more scientific to 
say at once that the domicile of a juristic person is no fiction, no 
artificial attribution of law, but real in the same sense that the 
domicile of a natural person is real? The force of circumstances 
constantly compels us to consider a juristic person as resident at 
some particular place. It is natural and necessary that those who 
enter into legal relations with it should contemplate it as personally 
present at the center or centers from which it discharges its functions. 
An example of this tendency may be found in the manner in which 
the theory, once prevalent amongst lawyers in the United States, 
and recorded in many decisions, that a corporation can reside in the 
territories of that state only which “ created” it, has given way, in 
connection with questions of jurisdiction, before the growing con- 
viction that a corporation does, in a literal and unmetaphorical 
sense, reside wherever it has an agency or branch office, so that “a 
manufacturing company which maintains an established location 
here, and an agent, . . . has a business domicile here,” wherever 
it may have been “‘created.”? It is in fact now generally admitted 
that, in the words of Von Bar, “ domicile is an attribute of juristic 
persons as well as of natural persons; in their case, too, we can 
conceive of a center of the activity which belongs to them as 
juristic persons.” 8 

According to the theory stated above, it is the locality of its 
domicile that fixes the nationality of a juristic person. By reason 
of its legal characteristics, the quality of domicile does indeed seem 
to afford a test of nationality which is both practically convenient 
and theoretically sound. The personal law of natural persons de- 
pends in different legal systems upon jus sanguinis, jus soli, or 
domicile. Juristic persons can have no jus sanguinis or jus soli, 
but they can have domicile; and to refer their nationality to the lat- 
ter circumstance preserves as much uniformity as possible between 
the law of natural persons and that of juristic persons. Domicile 


1 Cf. Dicey, Conflict of Laws, rule 19, pp. 154 e¢ seg.; and Foote, Private Interna- 
tional Jurisprudence, 3 ed., 176; following 4 Phillimore, Internatl. Law, 2 ed., 142, 
and Savigny, Conflict of Laws (translated Guthrie), § 357. 

2 Southern Cotton Oil Co. v. Wimple, 44 Fed. 27. 

8 Von Bar, § 47. See also Calvo, Dictionnaire de Dr. Int., Vol. I. tit. Domicile 
Social ; Fiore, § 918 ; Vavasseur, p. 348. ? 

* Cf. Lyon-Coen et Renault, Vol. II. p. 823; Brocher, p. ror; Chervet, p. 128; 
also Cod, Comm. of Italy, art. 230; of Portugal, art. 109-111; of Roumania, art. 239; 
also Loi Belge, May 18, 1873, art. 128; and Nevada, Act 44 of 1889. 
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is not like authorization, or the place of performance of any of the 
acts by which the juristic person was constituted, an accidental cir- 
cumstance having only a temporary effect on its history. It is a 
permanent attribute of its legal personality, with an immediate 
effect on its legal character and relations. It is, moreover, a matter 
of fact which is independent of the arbitrary will of its founders or 
members. If we are to consider their intentions as to the nation- 
ality of the juristic person, it seems to be at least as reasonable as 
any other assumption, to assume that they intended it to be do- 
mestic in the state in which it was to have its permanent home, 
and that its constitution and capacities, and their legal relations 
inter se as members, should be governed by the laws of that state. 
As to the intention of the state, it seems to be by far the most 
reasonable assumption that it is its intention that that part of its 
law which governs the constitution and capacities of juristic per- 
sons and the relations of their members iuzer se, and that part only, 
should of necessity be applied to those juristic persons, and those 
only, which have their permanent home within its jurisdiction, and 
which thus operate under its protection and enjoy the advantages 
which it provides. They alone have any permanent connection 
with it, and constantly renew their legal relations with its subjects 
and under its authority. And it is the rules of law, that constitute 
the part in question of the law of a state relating to juristic persons, 
that are the personal law of a juristic person to which they apply, 
and follow it from state to state. 

The opinion is accordingly now widely accepted that the true 
test of the nationality of a juristic person is, not its place of origin, 
nor any other matter but its domicile, which is the permanent 
center of its affairs. It is perhaps in the United States alone that 
the theory has found no favor. Whilst it is recognized that a 
corporation, like a natural person, can have residences and so 
called “ business domiciles,” and that they will have the same effect 
upon its legal life, in such matters as jurisdiction and taxation, as 
they have upon that of a natural person, the further step has never 
been taken of recognizing that the principal residence, or perma- 
nent home, which is the domicile, may also have the same effect 
upon the legal life both of a natural and of a juristic person, and 
that, as it determines the personal law of the one, so it may deter- 
mine that of the other also. Domicile is here disregarded for the 
sake of a strict adherence to the principle, deduced a priori from the 
theory that juristic personality is pure fiction, that a juristic person 
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is domestic in the country by the law of which its fictitious person- 
ality was “created.” Thus the transfer of its principal office, or of 
most or even all of its business, from one state to another, has often 
been held to leave it still a foreign corporation in the latter state ; } 
nor does it thereby. become a citizen of the latter state for the pur- 
poses of federal jurisdiction.2 Nothing can be more admirable 
than the loyalty with which such decisions have maintained the 
authority of Bank of Augusta v. Earle, and the ingenuity which 
has been displayed in establishing a modus vivendi between time- 
honored dicta and the fresh legal needs of modern corporations. 
One who approaches the theories current in the United States from 
the point of view of a foreign legal system must be diffident of his 
power rightly to appreciate them, and still more. of his capacity to 
criticise them. But he may perhaps venture to guess that it must 
often have occurred to American lawyers that the time has come in 
the United States for a more liberal régime in this matter, and for 
one more in harmony with things as they are than that established 
in 1839. 

There is an agreement on the part of recent authors on this sub- 
ject, with some exceptions which have been noted, in favor of 
domicile as the true test of a juristic person’s nationality. There is 
not the same agreement as to the true situation of the domicile. 
Various opinions have been expressed about this, which will now 
be briefly considered. 

(a) The domicile of a juristic person is at the place at which it 
discharges its functions. 

At first sight it is not unnatural to hold that the principal mani- 
festation of the personality of a juristic person is at the scene of its 
operations, where its functions are discharged and its legal rela- 
tions with third parties contracted. The theory has met with sup- 
port both judicial ® and from authors on the subject. 


1 Merrick v. Brainard, supra ; New Hampshire Land Co. v. Tilton, 19 Fed. 73; 
Hanna w. International Petroleum Co., 123 Oh. St. 622; Newbury Petroleum Co. v. 
Weare, 27 Oh. St. 343. 

2 Insurance Co. v. Francis, supra; Pacific Railway Co. v. Missouri Pacific Rail- 
way Co., 23 Fed. 565; Booth v. St. Louis Fire Engine Mfg. Co., 40 Fed. 1; Chicago 
and Northwestern R. R. Co. v. Chicago and Pacific R. R. Co. (1874), 6 Biss. (U. S.) 
219; Railroad Co, v. Whitton, 13 Wall. (U. S.) 270. 

3 Trib. Leipzig (reported Clunet, 1874, p. 82); Cour Cass. (reported Sirrey, 1863, 
IL. p. 199). 

4 Lyon-Caen, Journal des Soc., 1880, p. 36; Despagnet, § 64; Lyon-Caen et Re- 
nault, Vol. II. p. 823; Asser et Rivier, p. 197; Weiss, Vol. II. p. 147; also Rolin, 
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.. There are, however, strong practical objections to it. They may 
be briefly indicated by asking the questions, What would be the 
nationality of a mining company founded in New York to exploit 
mines in Persia or Patagonia, and if it is Persian or Patagonian, 
as this theory would teach, where is it.to discover the laws by 
which it must regulate its existence ? What, again, is the national- 
ity of a railway company which works a line passing through 
several states, or of the Compagnie International des*Wagon Lits? 
What is the nationality of a corporation that has no plant, such as 
a banking or insurance corporation, but does business by correspond- 
ence in many states, the amount of which in each state may fluc- 
tuate from day to day ?! The advocates of the theory can only 
suggest that in such doubtful cases it is for the courts to decide 
which is the principal scene of operations.2, To throw such a 
burden upon the courts without providing them with any adequate 
principles upon which to base their decision is, as it has been said, 
to incur the danger of conflicting decisions doubling one juristic 
person’s nationality and depriving another of any. 

(6) The domicile of a juristic person ts at that place at which it ts 
fixed by its charter or other constitutive documents as its seat. 

The opinion has been maintained, especially by German jurists, 
that the domicile of a juristic person may be fixed once and for all 
by its constitutive documents, and that the place therein named 
remains its domicile, wherever its scene of operations or its center 
of administrative business may afterwards come to be.® 

Domicile is thus reduced to a pure fiction, and nationality and 
personal law are determined by an arbitrary choice, and not by the 
legal characteristics of the juristic person. For these reasons the 
opinion can scarcely be accepted as satisfactory.“ Why should a 
juristic person be permitted to select its nationality in this manner, 


Vol. III. No. 1277. Cf also Resolution of Congress of Joint Stock Companies at 
Paris, 1900: “ The nationality of a Joint Stock Company should be determined by. 
the country in which it has its obese establishment or 7 the country of its true 
seat (sidge rée/), fixed by its statutes.” 

1 Cf Surville et Arthuys, § 456; Pic, Joc. cét.; Mamelok, p. 222: Pineau, p. 133. 

2 Lyon-Caen et Renault, Vol. II. p. 824. 

8 Savigny, Conflict of Laws (translated Guthrie), § 354; Staub, Kommentar zu. 
allgemeine deutsches H. G. B. (1896), pp. 373, 414; Rimg, Das Reichsgesetz bet. die 
Kommanditges. auf Aktien, Vol. II. p. 185; also Rattigan, of. cit., p. 45, “‘as a rule, 
the question [of domicile] is found to be settled by the charter of their constitution or 
by special legislative enactment.” 
_.* Of Vavasseur, p. 345; Mamelok, p. 225; Lehman, Archiv fiir biirg. Recht., Vol. 
IX. 356; Holdhein, Motive zum deutsches B. G. B., Vol. I. 77. 
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or indeed in any other manner, while a natural person is not per- 
mitted to do so? In the one case, as in the other, it should 
be recognized that nationality is a natural characteristic, and 
can be affected neither by agreement nor by an expression of 
wishes or intentions. A decision of the Swiss Bundesgericht 
has well defined the true effect upon its domicile of special pro- 
visions in the constitutive documents of a juristic person. ‘ The 
statutes of a joint stock company,” it was said, “are of course de- 
cisive in the first place as to the position of its seat. Special cir- 
cumstances must be shewn in order to establish that the provision 
of the statutes as to the seat of the joint stock company are incon- 
sistent with actual fact, a pure fiction resting its legal relation on 
an evasion of the law as to their true center.” The special pro- 
vision is prima facte proof; but if it appears that in fact the 
domicile of the juristic person is at some other place than that 
at which it is fixed by the special provision, the fact overrules 
the presumption. 

(c) The domicile of a juristic person ts at the place at which the 
center of its administrative business ts situated. 

The place at which a juristic person discharges its functions is the 
center of its economic activities only. The true center of its legal ac- 
tivities is the place at which its administrative business is conducted. 
It is there that its personality manifests itself, for it is there that its 
organs operate, directing its operations and controlling its policy. 
The real elements in its personality have their real location there, 
for it is there that its will, which exists independently of the wills of 
its members, is expressed by resolution of its governing bodies or of 
the general assembly of its members. The center of its administra- 
tive business is thus no accidental or irrelevant feature in its legal 
character and circumstances. It is the place at which all its legal 
relations, internal or external, are concentrated, and thus it forms 
an appropriate test of the quality of nationality, which, as it has 
been said, should be intrinsic in its character, and inherent in its 
relation with others. 

The fact that a juristic person thus lives its legal life at a place 
makes an obvious connection between it and the laws of the country 
in which that place is situated; and it is natural to suppose that the 


1 Jn re The Liquidation of the Société Laitiere de l'Est, Judgment of July 22, 1889. 
A. S., XV., N. 79. Cf also Von Bar, § 47; and, contra, the opinion expressed by the 
Institute of International Law at Hamburg, 1891: “ It is necessary to give preference 
to the domicile, — to the seat indicated by the statutes.” 
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state in enacting those laws intended that, in so far as they relate 
to the internal regulation of a juristic person, to its constitution, 
and to the legal relations of its members with each other and with 
the juristic person itself, they should apply to those juristic per- 
sons, and those only, whose internal affairs are conducted, whose 
personality expresses itself, and whose constitution functions, within 
the territories to which the laws apply; and whose legal relations 
towards its members, and those of its members towards each other, 
are there regulated and controlled. 

That the center of administrative business is the true domicile or 
permanent home of a juristic person, and is the test, in consequence, 
of its personal law, is, for these reasons, now the most favored opin- 
ion.) The theory has the advantage of being clear, comprehensive, 
and readily applicable in practice. In the great majority of cases 
the determination of the situation of a juristic person’s center of 
administrative business must be a very simple question of fact; 
other cases in which the organs of the juristic person are distrib- 
uted or concealed may present more difficulty, but the difficulty 
is in the determination of the facts, not in the application of the 
theory. 

Certain modifications in the principle have been proposed in 
order to diminish such freedom of choice as it allows to juristic 
persons as to their nationality, and to prevent fraudulent evasion 
by its subjects of a state’s law of juristic persons. The suggestions 
made for this purpose have taken the form of proposed limitations 
as to the situation in which the center of administrative business 
may be placed. Nationality, it is said, is determined by the center 
of administrative business, but that center must be in such and such 
a place. Thus it is very commonly argued that it is necessary to 
limit freedom of choice according to the formula that a juristic per- 


1 Surville et Arthuys, § 456; Arminjon, pp. 396, 407; Pic, /oc. cit.; Vavasseur, p. 349; 
Lefévre Clunet, 1882, p. 403; Deloison, Traité des Soc. Comm., I., No. 164; Duvivier, 
Faillite des Soc., p. 259; Sacopoulo, pp. 173-175; Chervet, p. 130; also decisions of 
French Tribunals, reported Clunet, 1896, p. 138; 1897, p. 364; 1898, p. 341; and Dallon 
70, I. 416. 

Von Bar, §§ 47, 104; Mamelok, p. tor. Cf also German Code of Civil Procedure 
§ 19: “ Unless some other seat is plainly discoverable, the place where the management 
of the business is carried on is held to be the seat.” 

Cf. also Indian Code Civil Procedure, 1882, Art. XIV. § 17, explanation (2). The 
Institute of International Law in 1891 adopted the following resolution: “ (5) The 
country of origin of a joint stock company must be considered to be the country in 
which the legal center of its administrative business is situated in good faith.” 
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son is domestic in the country in which the center of its administra- 
tive business is situated “in good faith” or “ without fraud.” ? 

The word “ fraud” in this connection is capable of two meanings. 
Construed in one way, it expresses a valid limitation, but one so 
obvious that it would seem unnecessary to make express mention 
of it. Construed in the other, it amounts to the statement of a 
theory, like in kind to some which have already been considered, and 
open to the same objections. It may mean a mere fraudulent sim- 
ulation of a center of business in a place other than the true center; 
and then its effect is only to call attention to a matter which scarcely 
needs so much emphasis, that the situation of the center of a juristic 
person’s administrative business is a question of fact; that that 
place which is in fact its true center is its domicile, and that if it 
pretends to have its center at some other place than that at which 
it is in fact, the pretended center is to be disregarded, as a test of 
nationality, in favor of its true center. But it is clear that this is 
not the meaning which the word is commonly intended to bear. 
By fraud in this connection is meant, not the simulation of a false 
centre of administrative business, but a fraud practised upon the 
law, in fixing the situation of the true center, — a fraud which consists 
in fixing that true center in some country in which it ought not to 
be. Thus it has been frequently held by French and German 
courts that a juristic person cannot be recognized to be foreign 
which fixes its center of administrative business abroad for the sole 
purpose of evading the provisions of the law of the country in 
which that center ought to have been fixed.? 

In the United States the same doctrine has been applied to the 
accepted theory that a corporation is domestic in the country by 
the laws of which it was “ created.” It has, for instance, been held 
that for the citizens of one state to organize a corporation under the 
laws of another, for the purpose of transacting all its business in the 
former, is a fraud upon the laws of the former, and that the corpo- 
ration in consequence possesses no status as a person within its 
territories. 

It is clear that where this meaning is given to the word, some 


1 Cf. Resolution of Institute of International Law, 1891, quoted supra; also Cour 
Cass., reported Clunet, 1897, p. 364; Trib. Comm. Seine, reported Clunet, 1904, p. 189; 
and Trib. Brussels, reported Clunet, 1885, p. 292; also Pillet, p. 201. 

2 See ¢. g. cases in preceding note. 

8 Hull v. Beach, 12 N. J. Eq. 31; Booth v Worderly, 36 N. J. L. 250. Contra, 
Demarest v. Flack, 128 N. Y 2os. 
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other test than that of domicile is being introduced as the true and 
_ ultimate test of nationality. It is assumed that, while the domicile 
fixed by a juristic person in a certain country may be the actual 
center of its administrative business, yet it is to be disregarded in 
determining the juristic person's nationality if if is not in the country 
in which it ought to be. The introduction of the idea that there is 
an obligation to fix the center of administrative business in some 
country, and that not to fix it there is a fraud, shows that not the 
country in which the domicile is, but that other country in which 
it ought to be, is in reality being assumed as the country in which 
the juristic person is domestic. The introduction of some such 
further test of nationality is necessary to give any meaning to the 
word “fraud.” One cannot commit a fraud upon a law which is not 
binding upon him. But if the center of administrative business is 
the simple and sufficient test of nationality, then the law of juristic 
persons of any state binds those juristic persons only which have 
their center of administrative business within its territories. It does 
not bind those which fix their center of administrative business 
elsewhere, and if it does not bind them, it is no fraud for them to 
disregard it! Under the circumstances it is an inherent defect of 
the use of the word “ fraud,” that it does not tell us in what country 
the center of administrative business ought to be placed. To say 
that it must be placed somewhere “ in good faith,” refers us to some 
standard as to what is, and what is not, fraudulent, but gives us no 
clue as to what the standard is. Is it fraudulent to place the center 
of administrative business elsewhere than in the country in which 
the juristic person was authorized? or in which the majority of its 
members reside, or the greater part of its capital is owned? or in 
which one or all of the acts necessary for its constitution were per- 
formed ? or in which the scene of its operations is situated? If we 
accept one or other of these circumstances as the standard of fraud, 
it is clear that we are in substance abandoning the center of admin- 
istrative business as a test of nationality in favor of another test, 
and thus incurring all those difficulties which have been seen to 
attend the adoption of any of those other tests. Perhaps the use 
of the word “ fraud” is most commonly intended to imply that all 
such circumstances are to be weighed in considering whether a ju- 
ristic person has fixed its centre of administrative business in good 
faith or not, so that the issue of fraud or no fraud depends upon a 


1 Cf. Mamelok, p. 229; Arminjon, p. 408; Diena, p. 260; Demarest v. Flack, supra. 
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comprehensive view of all the circumstances of the juristic person. 
If this is so, then center of administrative business is being rejected 
as a test of nationality in favor of an eclectic system, which makes 
nationality depend on the resultant of all those circumstances, the 
claims of which to be the sole test have already been considered 
one by one. This principle, that the nationality of a juristic person 
is what is called a simple question of fact, dependent upon its cir- 
cumstances, has been sometimes advocated independently,! apart 
from its implication in the limitation against fraud usually added to 
theories in favor of the center of administrative business as the sole 
test of nationality. It may be said of it, that in attempting to com. 
bine all other proposed principles, it succeeds in combining their 
defects only. Nationality is not in any accurate sense a question 
of fact, it is a question for a legal inference to be made from facts, 
and what facts may give rise to the inference must be ascertained 
by some definite legal principle. The eclectic system provides no 
such principle. It negatives, indeed, the possibility of arriving at 
any definite conclusion to the discussion, and erects that negation 
into a principle. Referred to this standard, courts of law would be 
left without any definite guidance for their decisions. Different 
courts might consider that different circumstances were material to 
their decisions, or that the same circumstances were of different 
importance. Certainty and uniformity of decision would be im- 
perilled, and there would be no guarantee against conflicting 
decisions. 

For these reasons it seems that to introduce a qualification as 
to fraud in this sense into the theory, that a juristic person is 
domiciled at its center of administrative business, is in fact to 
qualify away the whole effect of the theory.? It should be recog- 
nized that a juristic person by fixing its seat in a country has, in 
that circumstance which is of the most relevance and importance, 
become domestic there; that it has not avoided the imposition 
of the law of any other country by a mere formality or trick, but 
that it was, in substance and in fact, never bound by that law, and 
that other countries are not entitled to disregard the substantial 
connection which it has formed with the country in which its 
center of administrative business is situated. 


1 Cf. Macquero, Traité alphabétique des droits de l’enregistrement; Rolin, Droit 
International Privé III., § 1278 ; Cour Cass, Dallon, 1870, I. 416; Surville et Arthuys, 
§ 456; Vavasseur, p. 349, who inclines, however, to accept the center of administrative 
business as the sole test. 


2 Cf. Arminjon, pp. 408 ef seg. 
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The principle that a juristic person is domestic in the state in 
which it is domiciled is commonly stated by continental jurists to 
be true only of those juristic persons which have received no 
express authorization or recognition from any state, a class which 
includes the great majority of commercial associations. It is, 
as has been seen, considered that juristic persons which have 
obtained express authorization —a class which is usually assumed 
to be, and which is in practice, identical with that of juristic per- 
sons which discharge public functions — are by that circumstance 
conclusively proved to be domestic in the territories of the state 
by which they were authorized. The division of juristic persons 
into two classes is natural for those who are primarily concerned 
with legal systems in which there is a sharp distinction in status 
between the private and the public juristic person. It is less 
natural for common lawyers, who are not accustomed to make the 
distinction. Nor does the distinction appear to be necessary in 
this connection. Something has already been said of the defects 
in the principle that authorization fixes nationality. It makes 
nationality depend on accidental and political circumstances, and 
not on the intrinsic legal character and circumstances of the 
juristic person. The fact that a juristic person discharges func- 
tions which are part of the proper activities of the state, and can 
therefore be discharged by it only by means of a delegation of 
authority from the state, shows no doubt that it is, from the politi- 
cal point of view, acting as part of the state’s organization. But 
why should this be conclusive, from the juridical point of view, of 
its nationality ? It is not so in the case of natural persons. A 
tax collector is not necessarily an Englishman because he collects 
taxes on behalf of the Inland Revenue; his occupation has no 
effect upon his nationality. So also the social functions of a 
juristic person are unconnected with and should have no effect 
upon its legal capacities and the question of its personal law. No 
doubt juristic persons exercising public functions will, with but 
few exceptions, have their center of administrative business within 
the territories of the state in connection with which they discharge 
those functions. The majority of them, such as public adminis- 
trative bodies, municipalities, colleges, hospitals, and churches, 
are by nature fixed to one particular spot, both as the scene of 
their operations and as the center of their administrative business ; 
nor is it easy to imagine circumstances in which a state is likely to 
grant express authorization to a juristic person whose center of 
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administrative business is fixed outside its territories. There is 
therefore little practical difference between the acceptance of the 
center of administrative business as the test of nationality in every 
case, and the acceptance of it as a test only when there has been 
an express authorization. But theoretically the former theory 
seems preferable. There is no such specific difference between 
juristic persons of different sorts as to prevent the center of 
administrative business from being the true test of the nationality 
of every sort, if it is so for any sort; and to accept it for some 
while rejecting it for others must be purely arbitrary. The 
principle, that a juristic person is domestic in the country in which 
its center of administrative business is situated, is based upon the 
idea that it is at that place that it manifests its personality; and 
that is true whatever may be the functions which it performs, and 
whether it is a commercial association, or a corporation with 
public functions, or a fondation or Stiftung without. members, 
acting by a committee of management. 
If a juristic person is domestic in the country in which its center 
of administrative business is situated, and has the law of that 
country for its personal law, then we know that its constitution, 
capacities, and manner of performing its functions, its relation to its 
members, the relations of the members to each other, and all other 
matters which on general principles are matters for the personal 
law, must be regulated by the law of juristic persons of that,country, 
Combining this principle with the principle that, as regards the 
public formalities attendant upon its constitution and the issue of 
its capital, /ocus regit actum, we may say that we have a complete 
account of its position in private international law. 

It is complete, at least, as far as regards juristic persons other 
than commercial associations. In their'case there are certain prac- 
tical difficulties which obscure the application of the principle. In 
passing laws for their regulation, states have had in mind only such 
associations as would both be formed and registered within their 
territories, and would also desire to establish their center of admin- 
istrative business, and be permanently domiciled there. They have 
not contemplated the possibility that a juristic person might desire 
to perform the ceremonies incidental to constitution within their 
territories and, at the same or some later time, to establish its domi- 
cile in the territories of some other state. No pains’ have been 
taken to separate from each other the three parts of the law of 
juristic persons between which a distinction has been drawn above; 
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and it must, in consequence, be difficult in many states for a juristic 
person to subject itself to one of those parts, without ipso facto sub- 
jecting itself to the other two. The failure on the part of legislatures 
to appreciate that legal principles demand that a distinction should 
be made between the three parts necessarily places great practical 
difficulties in the way of a commercial association, which desires to 
place its center of administrative business in a state different from 
that in which it performed the formalities incidental to its constitu- 
tion. If, in order to procure registration in state A, it had to adopt 
the constitution provided for by the laws of that state, it may sub- 
sequently be unable to establish itself as domestic in state B, since 
state B may require a different constitution in its domestic juristic 
persons. A peg cast in a square mould cannot be fitted to a round 
hole. 
In conclusion, let us return for a moment to the American doc- 
trine. Those who adhere strictly to the theory that the personality 
of a juristic person is pure fiction must maintain, as a consequence 
of that theory, that it is impossible for a juristic person to possess 
any nationality but that of the state by the law of which it was cre- 
ated. According to them a juristic person is a creature of law, and 
exists only in contemplation of the law which created it; and 
clearly the same juristic person cannot be contemplated by two 
laws at once. If it seeks to pass from the contemplation of one 
law to that of another, it must obtain some express authorization 
or recognition in the second state, which is in reality nothing less 
than arecreation. Domicile can have no effect upon its domesticity, 
for it can never be domestic in any state but that in which it first 
came into existence, either by express authorization or by mere reg- 
istration. Some of the difficulties and deficiencies, theoretical and 
practical, inherent in this line of argument, have, it is hoped, been 
made clear in this article. The pith of the matter is that the actual 
character and practical circumstances of modern juristic persons 
tend to increase the importance of natural domicile amongst their 
legal characteristics, and to diminish that of the process by which 
they came into existence. Men tend more and more to see in 
juristic persons, not legal fictions, but real things; and if there is 
any reality in the nature of a juristic person, there can be no diffi- 
culty in admitting that the situation of its domicile can and should 
have the same effect upon its life in the law that it has upon that 
of a natural person. : 
E. Hilton Young. 


LONDON. 


Weiss 
Calvo 
Fiore 
Pineau 
Sacopoulo 
Haladjian 
Von Bar 


Diena 
Arminjon 


Brocher 
Clunet 


Lyon-Caen et Renault 
Surville et Arthuys 
Mamelok 

Vavasseur 

Chervet 

Despagnet 

Asser et Rivier 

Pillet 


HARVARD LAW REVIEW, ~ 


Abbreviated References. 


Traité Théorique et Pratique de D. I. P. (1892). 

Le Droit International Théorique et Pratique (4th ed., 1888). 

Diritto Internazionale Privato, Vol. I. (3d ed.). 

Des Sociétés Commerciales en D. I. P. (1894). 

Des Personnes Morales en D. I. P. (1898). 

Des Personnes Morales Etrangers (1901). 

The Theory and Practice of P. I. L. (translated Gillespie, 2d 
ed., 1892). 

Trattato di Diritto Commerciale Internazionale, Vol. I. (1900). 

Nationalité des Personnes Morales. Révue de Dr. Internat. 
1902. 

Droit International Privé (1876). 

Journal du D. I. P. et de la jurisprudence comparée, pub. par 
E. Clunet. 

Traité de Droit Commercial (2d ed., 1892). 

Cours Elémentaire de D. I. P. (4th ed., 1904). 

Die juristische Person im Internationalen Privatrecht (1900). 

Des Sociétés constituées 4 l’Etrangére, etc. Clunet, 1874. 

Des Sociétés Commerciales en D. P. (1886). 

Précis de D. I. P. (1886). . 

Eléments de D. I. P. (1884). 

Principes de D. I. P. (1903). 


26 
\ 


FEDERAL TAXATION OF INTERSTATE COMMERCE. 27 


FEDERAL TAXATION OF INTERSTATE 
COMMERCE. 


BE Bini policy of Congress for the greater part of the life of the 
United States under their present Constitution has been to 
promote free trade between all parts of the United States. This 
has been mainly accomplished by refraining from legislation to 
regulate interstate commerce. Of late years it has been urged in 
high quarters that statutes should be enacted to bring under fed- 
eral supervision the larger corporations, having a franchise from a 
state, which dispose of goods through such commerce. One mode 
suggested for accomplishing this result has been the requirement 
of a federal license. It is the purpose of this paper to suggest 
another, as not legally impossible, — taxation. 
Congress has power to lay taxes, duties, imposts, and excises. 
The word “ impost,” as thus used, has been said by the Supreme 


Court of the United States not to cover imposts on importations 


from one state into another! In the same opinion it was held that 
the clause? as to state laws for imposts or duties on imports and 
exports had no reference to interstate commerce. But should 
Congress lay such duties on exports from one state to another, 
would it necessarily be obnoxious to the provision in restriction of 
its powers that “no tax or duty shall be laid on articles exported 
from any state”? 

A statute of such a character would most naturally take the 
shape of a tax on the business of shipping goods from one state 
to another for a market, when conducted by an artificial person 
of a certain character and attaining large proportions. It might, 
for instance, affect only private corporations so shipping goods of 
a value of $1,000,000 a year, and having a capital stock of not less 
than $5,000,000. 

If Congress should be of opinion that artificial bodies of this 
kind, dealing in large values, and permitted to enjoy the privileges 
of a market as wide as the United States, with all the transportation 
facilities provided or kept in order under the national power to 
regulate commerce among the several states, were proper sources 


1 Woodruff v. Parham, 8 Wall. (U. S.) 123, 132. 2 Art. I. § 9. 
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from which to draw a revenue, is there anything in the Constitution 
of the United States to prevent legislation to that end? No doubt, 
such a tax on the shipper, for the privilege of shipment and sale, 
would in effect be a tax on exports from a state.!- But if the rea- 
soning in Woodruff v. Parham be sound, is there anything in the 
Constitution which in terms forbids a tax on exports from a state 
to another state, whether imposed by Congress or by a state? 

The importance of this question seems to justify an examination 
of the grounds of the opinion in that famous case. 

It contains an historical review of the use of the terms “ exports ” 


and “ imports ” prior to the adoption of the Constitution, concluding 
thus: ? 


“It is not too much to say that, so far as our research has extended, 
neither the word export, import, or impost is to be found in the discus- 
sions on this subject, as they have come down to us from that time, in 
reference to any other than foreign commerce, without some special form of 
words to show that foreign commerce is not meant. . . . Whether we look, 
then, to the terms of the clause of the Constitution in question, or to its rela- 
tion to the other parts of that instrument, or to the history of its formation 
and adoption, or to the comments of the eminent men who took part in those 
transactions, we are forced to the conclusion that no intention existed to- 
prohibit, by this clause, the right of one state to tax articles brought into it 
from another.” 


Mr. Justice Nelson filed a vigorous dissenting opinion. The 
power of Congress to regulate commerce, he observed,’ extends 
both to that with foreign nations and between the states. ‘“ The 
two are placed upon the same footing without any discrimination. 
The power is equally broad and absolute over the one as over the 
other. No distinction is made between foreign and interstate com- 
merce; and why should the specific prohibitions to be found in the 
Constitution in relation to this subject receive a different interpre- 
tation, in the absence of any words indicating any such distinction? 
Take, as an example, the prohibition upon the federal government: 
‘No tax or duty shall be laid on articles exported from any state.’ 
Is this clause, also, to receive the narrow and strained construction 
given to the one in question, and be applied only to exports toa 
foreign country? If so, then Congress may tax all exports from 
one state to another. If the terms in the clause before us do not 


~ 1 Brown v. Maryland, 12 Wheat. (U. S.) 419. 28 Wall. (U. S.) 136. 
8 Jbid. 144. 
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embrace interstate commerce, then the above clausé does not. “As 
was said by the Chief Justice in Brown v. Maryland, ‘ There is 
some diversity in the language, but none is perceivable in the act 
which is prohibited.’ Now, this is a prohibition or limitation upon 
the general commercial power conferred upon Congress, but if it 
only applies to foreign commerce, it loses more than half its ef- | 
ficiency as heretofore supposed to belong to it.” 3 a 


Similar views as to these points have been since expressed by 
other members of the Supreme Court of the United States, in dis- a 
senting opinions,! but the doctrine of Woodruff v. Parham as to q 
taxes by a state on exports and imports has notwithstanding been q 
repeatedly reaffirmed.? q 
It is submitted that the historical basis on which it rests is. J 
insecure. q 
There can be no doubt that one of the immediate causes of the q 


adoption of the national Constitution was the varying, conflicting, 
and discriminating legislation of the different states on the sub- 
ject of trade not wholly domestic. It was the effect of this on the . 7 
commerce of the Chesapeake which led to the Annapolis Conven- 
tion, and that Convention led to the greater one at Philadelphia.? q 

Virginia, as early as October, 1782, had laid a duty on all ardent q 
spirits, “ which shall be imported or brought into this Common- 4 
wealth, either by land or water, from any port or place whatso- a 
ever.”* In the following May she took similar action as to all 
goods of certain kinds ‘“ which may be imported either by land 4 
or water into this state.”® There could, of course, be no importa- 
tion by land, from a foreign country, for Virginia had no foreign 
neighbor. q 

Massachusetts, on March 22, 1783, provided for an “impost” to q 
be paid “ at the Time and Place of Importation” on all goods “ of q 
European and India Growth and manufacture—(on which no 4 
Duty or Excise is laid by any Act of this Commonwealth now in 
force), that shall be imported by land or water from any foreign a 
Port, Island, or Plantation, or any other State whatever, into this 
State, and landed within the same.” ® q 


1 The Lottery Case, 188 U. S. 321, 373. 
2 Am. Steel & Wire Co. v. Speed, 192 U. S. 500, 
8 See Cook v. Pennsylvania, 97 U. S. 566, 574. 
# 11 Hennings Laws 121. 
5 Jbid. 196. 
6 Session Laws of 1783, State Reprint, 152. 
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A few months later (July 10, 1783), this was superseded by 
another and much more comprehensive act.! 

This laid “ an impost” on all goods “ that shall be brought into 
this Commonwealth by land or water (except' hemp and salt and 
such articles as are the manufacture and growth of the United 
States of America) that shall be landed or unloaded within the 
same.” 

An exception was made in favor of “ Rum manufactured within 
this Commonwealth,” sold “to be exported by land into a 


neighboring State.” 


The act was to be in force for three years only. 

The next year this exception was repealed, but with a proviso in 
favor of goods imported “belonging to a subject of any other 
State in the Union, and designed to be exported whole and entire 
to such State by water only,” but “no subject of any other State 
in the Union” was to be “entitled to the benefit of the foregoing 
provision, unless there be an Act laying duties of impost of equal 
amount within such State; nor until the legislature of such State 
shall have passed a law, equally beneficial to the subjects of this 
Commonwealth.” 

The comparative ease of the’ burden which is laid on the people. 
in general by taxes on imports was as well understood then as 
now. Each state was also bidding for foreign trade. There was 
legislation by Connecticut in the direction of exempting foreign 
imports from duties, while imposing them on those from other 
states. One of these statutes, entitled “An Act for Levying and 
collecting a Duty on certain Articles of Goods, Wares and Mer- 
chandize imported into this State, by Land or Water,” concerned 
only goods “imported or brought into this State, by Land or 
Water, from any of the United States of America.”* This legisla- 
tion bore hardly on Massachusetts, and the General Court of that 
state soon afterwards (on June 27, 1785) passed a Resolution 
entitled as ‘“ Requesting the Governor to procure the laws of other 
States, to publish an abstract of customs and duties, and to expos- 
tulate with other States respecting their Excise Acts,” which 
contained the following provision: 


“ And it is further Resolved, That his Excellency be requested to expostu- 
late with such of the United States, as have passed Impost and Excise 


1 Session Laws of 1783, State Reprint, 506. 3 bid. 519. 
8 Session Laws of 1784, State Reprint, 29. 
# Session Laws of May, 1784, 268, 270; and of October, 1784, 312. 
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Acts, or other Laws for the Regulation of Trade, that affect the commercial 
interest of the citizens of this State, and to urge the propriety of their 
making such alterations and amendments, as shall render them not only 
conformable to the spirit of the Constitution, but consistent with those 
principles of reciprocity which in a national view, ought ever to be 
adopted.” 


Governor Bowdoin accordingly wrote to the Governor of Con- 
necticut, on July 27, 1785, a letter commencing thus: 


“T have observed a law passed by the Legislature of Connecticut, 
whereby a duty is laid on goods imported into that State from any of the 
United States, while the same goods are exempted from a duty if imported 
into that State from a foreign country. This distinction, so manifestly 
giving a preference to foreigners in prejudice to the United States, it is to 
be feared, may be construed as indicating an abatement of that mutual 
affection and good humour which subsisted among them in the time of 
their calamity & distress; which was indispensibly necessary while they 
were jointly struggling against common injury, and which will be equally 
necessary while they continue, as they at present are, embarked in the 
same common interest and exposed to common danger. . . . 

“ But the Act above referd to not only injures in its operation the 
foreign commerce of this Commonwealth, but prevents its citizens from 
vending articles of their own manufacture to the citizens of Connecticut. 
This must be considered as the more exceptionable, inasmuch as for the 
sake of cementing the Union which is the true policy of the confederated 
Commonwealth, our laws exact no duties on the manufactures of any of the 
United States, and in regard to commerce their citizens respectively stand 
upon a footing with our own,” ? 


A copy of this communication and also of the legislative resolu- 
tion was sent by Governor Bowdoin to every other state of the 
United States. The object of this action he explained more fully 
to Patrick Henry as Governor of Virginia in an official letter of 
October 18, 1785, of which the following is a part: 


“One of the States had passed an Act laying duties on foreign goods im- 
ported from any of the United States, while the same goods imported imme- 
diately from foreign countries were not chargeable with such duties. By the 
same Act duties were also laid on rum, loaf sugar, and several other articles 
which are manufactured in this Commonwealth. A preference thus given 
to foreigners to the prejudice of the United States, or either of them, ap- 
peared very extraordinary. This Commonwealth felt itself affected, both as 
a member of the Confederacy and as an individual State charged with duties 


1 6 Collections of the Mass. Hist. Soc., 7th Series, 62. 
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on its own manufactures, whereby its citizens would probably be prevented 
from vending them to the citizens of a sister State. The measure appeard 
the more grievous, because the laws of this Commonwealth require no duties 
on the manufactures of any of the United States, and their citizens respec- 
tively are in point of commerce on a footing here with our own. The Act 
aforementioned gave rise to the Resolution. Your Excy. will perceive it 
must particularly apply to that State. Accordingly an expostulatory letter 
was addressed to that State only. But as it must, in the opinion of every 
one, be a matter of the utmost importance to the United States that each of 
them should carefully avoid taking measures which might give just causé of 
offence to others & tend to the interruption of that harmony & mutual good 
will upon which the general safety & wellfare depends, I took the liberty to 
inclose it to the several States ; being fully perswaded that if any of them 
should think proper to revise their commercial laws, and should thereupon 
observe an instance of such a nature & tendency, it would be alterd or 
repeald.”? 


Undoubtedly this correspondence was before the Virginia As- 
sembly when, in November, 1785, they voted to instruct their dele- 
gates in Congress to propose a recommendation to the states that 
they should authorize Congress to regulate their trade on certain 
principles, one of which was thus stated: 


“That no State be at liberty to impose duties on any goods, wares or 
merchandise, imported, by land or by water, from any other State, but may 
altogether prohibit the importation from any State of any particular species 
or description of goods, wares or merchandise, of which the importation is 
at the same time prohibited from all other places whatsoever.” * 


On reconsideration, this vote gave place to the resolution under 
which (Jan. 21, 1786) the Annapolis Convention was called.’ 

It may be added that Massachusetts, pending the result of her 
Governor's expostulations, suspended, from time to time, the pro- 
viso of her impost statute above quoted in favor of subjects of 
other states of the United States.* 

The last of these suspending resolutions (which were passed on 
July 4 and Dec. 1, 1785, and Feb. 28 and July 8, 1786), “ in order 
to induce a free trade with the interior parts of our neighboring 
States,” allowed an exemption from excise of all articles “ trans- 
ported out of the State by land” in bond. 


1 6 Collections of the Mass. Hist. Soc., 7th Series, 76. 

2 1 Elliot’s Debates 114. 

8 Jbid. 115. 

* Session Laws of 1785, State Reprint, 656, 698, 809, 859; sdid. of 1786, 67. 
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In 1786 (Nov. 18) all these acts were repealed by a new law, in 
which, among other things, boots and shoes, artificial flowers, play- 
ing cards, perfumery, children’s toys, spelling books, novels, ro- 
mances, and plays, coffin furniture, candles, butter, and all kinds of 
wearing apparel, “not being the growth or manufacture of any of 
the United States of America,” were “ declared to be contraband, 
and are prohibited from being brought into this State by land or 
water, on pain of forfeiture.” Goods imported “ belonging to a 
Citizen of any other State in the Union” and “transported whole 
and entire to such State” were exempted from any duty.! 

On March 14, 1788, an act was passed reciting that many bonds: 
had been given “to secure the import of goods imported into this 
Commonwealth” by citizens of other states, which “were after- 
wards exported to those States where the owners lived,” and 
ordering the cancellation of their obligations, on satisfactory proof 
that such goods were in fact ‘‘ Exported out of this Commonwealth 
and not relanded therein.” ? 

In the same month and year, Maryland, to protect the people 
and markets of the town of Baltimore, provided for the inspection 
of all salted beef or fish “ brought or imported into the said town 
from any part of this State or any one of the United States, or from 
any foreign port whatever.” The importer was to pay the inspec- 
tion fee, and the professed object was to make it secure that the 
beef or fish was merchantable and sound. 

It is difficult to read statutes like those above described, and par- 
ticularly such parts of them as have been quoted, without coming 
to the opinion that the terms “ exports” and “ imports” were deemed 
by the legislators of the day, if not otherwise qualified,* as covering 
exports from and imports into the states of the Union, whether: 
the trade were between the states or with foreign parts. 

In the discussions in the Federal Convention of 1787, on the 
proposition that Congress should be forbidden to tax articles 
exported from any state, Mr. Langdon of New Hampshire ob- 
served that this left the states at liberty to tax exports, and that 
“New Hampshire therefore, with the other non-exporting States, 
will be subject to be taxed by the States exporting its produce.” 5 


1 Session Laws, State Reprint, 117. 

2 Session Laws of 1787, State Reprint, 839. 

8 2 Laws of Maryland, 1811 Ed., Maxcy’s Revision, 4. : 

# As was done in the Act of Congress of April 18, 1783. 8 Journal of Congress 186. 
5 5 Elliot’s Debates 454. . 
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Ellsworth replied that the power of Congress to regulate trade 
between the states would protect them against each other, but, if 
not, the attempts of one to tax the produce of another passing 
through its hands would “force a direct exportation and defeat 
themselves.” Madison insisted that a grant to Congress of power 
to tax exports was necessary, because its power to regulate “ trade 
between State and State cannot effect more than indirectly to 
hinder a State from taxing its own exports.” This hindrance Con- 
gress could create by authorizing the citizens of any state “to carry 
their commodities freely into a neighboring State, which might 
decline taxing exports, in order to draw into its channel the trade 
of its neighbors. As to the fear of disproportionate burdens on the 
more exporting States, it might be remarked that it was agreed, on 
all hands, that the revenue would principally be drawn from trade, 
and as only a given revenue would be needed, it was not material 
whether all should be drawn wholly from imports, or half from 
those and half from exports. The imports and exports must be 
pretty nearly equal in every State, and, relatively, the same among 
the different States.” 

Later, when Mason argued that the states ought not to be pro- 
hibited in all cases from laying “ imposts or duties on imports,” since 
they might need to do so in order to encourage certain manufactures 
for which they had natural advantages, Madison replied that “ the 
encouragement of manufactures in that mode requires duties, not 
only on imports directly from foreign countries, but from the other 
States in the Union, which would revive all the mischiefs experi- 
enced from the want of a general government over commerce.” 2 

It must not be forgotten that at this era the several states were, in 
abstract theory, complete and independent sovereigns. Each was 
foreign to every other in everything, notwithstanding the political 
alliance between them. From the earliest colonial times the com- 
mercial policy of each had been self-centered. Connecticut, before 
1650, had taxed the produce of Massachusetts on its way down the 
Connecticut river to the ocean, and Massachusetts, in retaliation, 
had taxed all exports from Massachusetts Bay or imports into 
Boston harbor of goods owned by citizens of the other New Eng- 
land colonies. Early in the next century New York (in 1734) 


1 5 Elliot’s Debates 455. 

2 Jbid. 486. 

* The Secession of Springfield from Connecticut, 2 Publications of the Colonial 
Society of Massachusetts 55. 
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passed an act laying a tonnage duty on all vessels built or owned 
in any other of the colonies.1_ Many other instances of similar trade 
legislation having intercolonial or interstate effect have been col- 
lected by a recent writer of merit; and it is believed that his asser- 
tion that the doctrine of Woodruff v. Parham has not been gen- 
erally approved by the bar is well warranted.” 

A grave point of constitutional construction is never settled 
beyond further question by judicial decisions. A court can reverse 
itself, and in such a matter ought to reverse itself, if satisfied that a 


wrong result has been reached.? But assuming either that the rule. 


laid down in Woodruff v. Parham was correct, or that, if incorrect, 
it will not be reconsidered, what answer is there to Mr. Justice 
Nelson’s assertion that on this construction of the Constitution Con- 
gress is only forbidden to tax exports to foreign countries, and there- 
fore can tax all exports from one state to another? 

The Supreme Court said in the income tax cases that nothing 
could be clearer than that what the Constitution intended to guard 
against, by its provisions respecting direct taxation, “ was the exer- 
cise by the general government of the power of directly taxing 
persons and property within any State, through a majority made up 
from the other States.”* But by the same judgment Hylton vz. 
United States® was justified® on the ground that the carriage tax 
there in question was simply an excise on the use of a carriage, 
and therefore indirect. 

In like manner, a tax on large shipping corporations for the 
enjoyment of the privilege of shipping from state to state would 
seem to be an excise on the use of that privilege, and so to impose 
it to be within the power of Congress, unless withdrawn from it by 
some prohibition. But where is there any prohibition, unless that 
against its taxing exports from any state? 

It could be strongly argued that the power to regulate com- 
merce between the states would not support such a tax. To 
regulate the mode of trade in the interest of trade is one thing; to 
hinder its freedom by taxation for revenue is quite another. The 
Supreme Court of the United States has intimated that it might 


1 6 Documents relating to the Colonial History of N. Y. 38. : 

2 Prentice, The Federal Power over Carriers and Corporations, 38-48. 
8 The Genessee Chief, 12 How. (U. S.) 443, 455. 

4 Pollock v. Farmers Loan & Trust Co., 157 U. S. 429, 582. 

§ 3 Dall. (U. S.) 171. 

P. 579. 
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be difficult to vindicate, as a regulation by Congress of interstate 
commerce, a provision that goods brought into one state from 
another should be for a certain prescribed period exempt from 
taxation in the former state.’ It would certainly be much more 
difficult to vindicate, as such, a regulation by a statute by which 
such goods were, directly or indirectly, made taxable by the 
United States. 

But the taxing power can fasten upon any business, and if a law 
is ostensibly to lay a tax for producing revenue, it can hardly be 
assailed as really intended to achieve a different object. Nor, were 
the tax so high as necessarily to drive the corporations affected by 
it out of their interstate business, could this be any objection to its 
validity? 

Mr. Prentice argues, in his work above cited,® that to engage 
in interstate commerce is an inherent right of every American; 
that the Fifth Amendment forbids its denial by the United States 
either to natural or artificial persons; and that a corporate fran- 
chise to engage in interstate commerce, derived from a state, is 
beyond federal control. These positions in regard to artificial 
persons, to say the least, seem questionable. A corporate fran- 
chise carries no inherent authority with it, except as against the 
sovereign from which it came, his subjects, causes heard within his 
territory, or acts done or to be done there. A corporation is not 
a citizen of the United States, nor of a state, within the meaning 
of the constitutional guaranties... 

‘But whether it have the right or not, as against the United 
States, to engage in commerce between states, cannot affect the 
power of the United States to tax the exercise of what is claimed 
to be such a right,® even if carried to such a point that the tax 
operates to exclude. Nor are there provisions in the national 
Constitution like those in many of the states, that in matters of 
taxation all must be treated alike. It is enough if the tax, be- 
ing indirect, is uniform; and uniformity means only uniformity of 
geographical application.’ 

There is an obiter dictum of the Supreme Court of the United 
States which relates to the subject of this paper, and is as follows: 


1 Brown v. Houston, 114 U. S. 622, 634; ¢f Adair v. U. S., 208 U. S. 161, 178. 
2 Fairbank v. United States, 181 U. S. 283, 290. 3 Pp. 33-37. 

4 Paul v. Virginia, 8 Wall. (U. S.) 168. 

5 Nicol v. Ames, 173 U. S. 509, 515. 

6 Knowlton v. Moore, 178 U. S. 41, 106. 
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“Tt is not intended by this opinion to intimate that Congress may lay an 
export tax upon merchandise carried from one State to another. While 
this does not seem to be forbidden by the express words of the Consti- 
tution, it would be extremely difficult, if not impossible, to lay such a tax 
without a violation of the first paragraph of Art. 1, sec. 8, that ‘all duties, 
imposts and excises shall be uniform throughout the United States.’ There 
is a wide difference between the full and paramount power of Congress in 
legislating for a territory in the condition of Porto Rico and its power with 
respect to the States, which is merely incidental to its right to regulate 
interstate commerce. The question, however, is not involved in this case, 
and we do not desire to express an opinion upon it.”* 


But would the difficulty thus suggested be felt if the tax took 
the shape which has been already indicated? 

It would operate only indirectly on exports from a state. It 
would operate uniformly in every part of the United States, 
affecting everywhere precisely the same class of -corporations and 
each member of the class in precisely the same way. 

As to the expediency of such legislation, it is not intended here 


to express an opinion. 


Simeon E. Baldwin. 
New HAVEN. 


1 Dooley v. U. S., 183 U. S. 151, 157. 
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THE FEDERAL EMPLOYERS’ LIABILITY ACT 
OF 19088—IS IT CONSTITUTIONAL? 


O court is unmindful of the gravity attending its procedure 
when, after argument and full consideration, it finds itself 
compelled to pronounce an act of the legislature violative of one 
or more provisions of the Constitution, and therefore not law. In 
such a case the opening sentences of its opinion are almost sure to 
declare with what reluctance it is that the court has been brought 
to set aside the work of a co-ordinate branch of the government. 
An unfeigned respect for the views of the law-maker is asserted, 
even though the court be unanimous, and though its conclusions be 
stated in no doubtful terms. . 

It is indeed proper and most just that a tribute of respect be thus 
paid to the legislature, since, no matter how convincing may be the 
court’s exposition of the principles involved in the statute under 
examination, it must be remembered that the subject matter, in 
nearly every instance, has received the approval of a judiciary 
committee in each house, composed of lawyers, many of them of. 
ability and experience. True, a bill may slip through a legislative 
assembly without attracting notice; but it is very rare, indeed, that 
a measure of doubtful constitutionality escapes the scrutiny of a 
certain number of members who are well grounded in the law. We 
may set it down as a fair presumption that an enactment found 
upon the statute book does not arrive there until after a competent 
authority has passed upon the question of its constitutionality. 

In the light of these remarks our full meaning will be understood 
when we characterize as an extraordinary spectacle what was wit- 
nessed in the House of Representatives, at Washington, on April 6, 
1908, — the passing, we mean, of a bill working a radical change 
in the common law liability of railroad corporations for injuries 
done to their employees, and involving a difficult question of con- 
stitutional power on the part of Congress, where the vote stood 312 
yeas tor nay.! Three days later the bill, as it came from the House, 
passed the Senate without a division. 


1 Congressional Record, April 6, 1908, 4557. The negative vote was that of Mr. 
Littlefield, of Maine. Had Mr. Bannon, of Ohio, been present, he would have voted 
with Mr. Littlefield, since he had joined with that gentleman in signing a minority re- 
port from the Judiciary Committee, which held the bill, as reported by the majority of 
that committee, to be unconstitutional. 


d 
q 
q 
| 


FEDERAL EMPLOYERS’ LIABILITY ACT 39 


This is not the place to bring forward (much less to discuss) a 
question of supposed political expediency in legislation. Upon 
the floor of the House and of the Senate objection was made to 
this measure as being fundamentally unsound, and beyond the 
power of Congress to enact. We propose to consider briefly 
whether Congress has the power under the interstate commerce 
clause of the Constitution to enact an employers’ liability statute 
for interstate common carriers. 

The majority report from the House Judiciary Committee sets 
forth reasons why the bill should pass, as being a more enlightened 
and humane dealing with the rights of an employee, and more in 
harmony with the advanced views that have of recent years found 
expression in the legislation of England and the Continent as well 
as in that of many of the states of the Union. The report does not 
discuss the question of constitutionality. A majority of the com- 
mittee appears to have assumed that the decision of the Supreme 
Court of the United States in what is known as the Employers’ 
Liability Cases! settles that question. The opinion of Mr. Justice 
White, together with the dissenting opinions, will be found ap- 
pended to the majority report, which says: “ We believe this bill 
meets the objections of the Supreme Court to the act of June 11, 
1906, known as the Employers’ Liability Act.” 

On the other hand, a minority of two, in a forcible statement of 
views, cite the Howard case and the Adair case? to sustain their 
contention that Congress has no power to regulate persons because 
they engage in interstate commerce; and that the power of regula- 
tion possessed by Congress “ is confined solely to regulating the 
interstate commerce business which such persons may do.” 

This is not the first time that an opinion has been cited by 
parties on the opposite side of a controversy, each contending 
that the language of the court makes for him and against his 
adversary. 

We purpose briefly to consider two questions: 

1. Has Congress the power to prescribe a rule of liability, in a 
suit brought by an employee against his employer, for an injury 
received while engaged in interstate commerce ? 

2. Has the Supreme Court of the United States decided that 
this power exists in Congress? 


1 Howard v. Illinois Central Railroad Co., and Brooks v. Southern Pacific Co., 
207 U. S. 463. 
2 208 U. S. 161. 
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In May, 1906, when an employers’ liability bill was pending in 
Congress, the Hon. Lewis E. Payson, formerly a member of 
Congress from Illinois, and once a judge, appeared as counsel 
for certain railroad companies, before the Interstate Commerce 
Committee of the Senate, to oppose its passage. He took the 
position that Congress has no power to legislate upon the subject; 
that as to the duties and the pay under a contract for labor and 
service of an employee with a railroad company, the laws of the 
state control, and Congress has no power to interfere. In the 
debate upon the bill in the House Mr. Keifer, of Ohio, argued that 
the bill was unconstitutional for the same reason. The Supreme 
Court of the United States, in the Employers’ Liability Cases, in 
January last, decided that the act of 1906 covered intrastate as 
well as interstate commerce; that the one kind of business could 
not be separated from the other, so as to save the act from being 
declared unconstitutional.’ It is proper to explain that the legis- 
lation just.enacted has been directed to an elimination of the 
intrastate feature of the act of 1906,— upon the assumption that 
nothing further could be needful to render the act as thus 
amended a constitutional exercise of the power of Congress. 

While the bill was under debate in the Senate (April 9, 1908) 
there were ominous signs that it was conceived by some Senators 
to rest upon an uncertain foundation. Said Senator Foraker: “I 
think there is a far more important question lying behind all 
this legislation . . . and that is the question whether Congress has 
the right to regulate the relations between master and servant .. . 
That is a question of supreme importance . . . Because we have 
avoided in this legislation the point upon which the Supreme 
Court rested its decision in the other case, it does not follow 
that this legislation will be constitutional.” Senator Dolliver, 
who had charge of the bill, admitted as follows: “I do not know 
what the ultimate decision of the Court would be on the question, 
if it were presented, of the power of Congress over the relation 
of master and servant.” ® 
_ The underlying principle upon which the validity of this legis- 
lation must be based is simple enough. There is little room for 
misconceiving the nature of the power conferred upon Congress 
to regulate commerce among the states, and no excuse for unduly 


1 207 U. S. 463. 
2 Cong. Record, April 9, 1908, 4729. 
8 4728. 
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extending the limits of that power. The origin of this clause 
of the Constitution is familiar to every one who has studied 
at all that instrument and its history. The condition of our 
domestic commerce in the days of the Confederation rendered 
it imperative that Congress should regulate commerce among the 
states. Nobody questions the wisdom of that investment of 
power. Nobody denies that the power is plenary in Congress, 
to exercise it for the good of the entire country. 

The purpose of lodging this great power in the hands of 
Congress was that there should be given to the citizen of a state a 
warrant of the opportunity, and the right, to pass freely from one 
state to another, and to take or send his merchandise across state 
lines, or receive commodities from other states—all after a 
perfectly free and unrestrained fashion. We may not too often 
revert to the early declared object of the commerce clause, as just 
stated, —the guaranteeing of a facility of intercourse and trans- 
portation across state lines. In a word, the power intrusted to 
Congress was designed to insure and expedite the conveyance 
of passengers and freight with a complete freedom and ease from 
one state into another. 

Keeping in mind this purpose, we shall not find it difficult to 
fix upon a rule of construction that will tell us whether a proposed 
measure falls within the line limiting the power of Congress. 
Whatever facilitates transportation, either in respect to safety or to 
speed, it is obvious, forms a subject for congressional legislation. 
Doubt has been expressed in some quarters whether Congress 
enjoys the same power to vestrict transportation that it has to 
facilitate it; but we need not be detained just now by a con- 
sideration of this distinction. It might lead us into the specu- 
lation whether a federal police power exists or not. Enough for 
our present purpose to assert that whatever acts directly upon the 
process of conveying persons or property over a route that 
extends from one state into another, may be taken up and 
legislated upon by Congress, as a means of regulating com- 
merce. We are aware of no more satisfactory test of the constitu- 
tionality of a bill of this sort than to inquire whether its enactment 
will render the transportation of passengers or freight safer or 
speedier.! 


1 To quote from remarks made by the present writer at a hearing before the House 
Judiciary Committee (February 26, 1908): “It seems to me that the touchstone to be 
applied in legislation of this kind, at the very threshold of the inquiry, is to ask what 
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' If the measure becomes a law, will its provisions act upon 
the subjects of interstate commerce in any particular so as to regu- 
late the process of transportation? The test is a simple one. It 
is capable of being applied to every case as it arises; nor do we 
readily comprehend why the legislator should be led astray in his 
effort to put it into practical operation. _ 

Let us now subject the case in hand to the test thus formulated. 
The act of 1908 relates to the liability of common carriers by rail- 
road engaged in interstate commerce, where an employee is injured 
and brings suit against the railroad. Its provisions do away with 
the fellow-servant doctrine, and are to the effect that proof of con- 
tributory negligence shall not bar recovery. The jury is to reduce 
the damages in proportion to the amount of negligence attributable 
to the employee. 

That the object of this change in the law is to benefit the em- 
ployee will not be denied. His interest, and the interest of nobody 
else, appears to have been in the mind of the draftsman of the bill. 
The passenger, or the owner of freight, is not affected in the re- 
motest degree by this departure from what hitherto has been the 
rule in most of the states. Well may the dissenting members of 
the House Judiciary Committee observe: ‘We are unable to see - 
how interstate commerce can be impeded, obstructed, or hindered, 
or facilitated, promoted, or aided, either directly or indirectly, in 
the slightest degree in either case, because the doctrine of fellow- 
servant does or does not apply as a matter of liability between the 
employer and the employee engaged in interstate commerce.”? 

It is at this precise point that the act fails to bring itself within 
the proper limits of the power conferred upon Congress. We have 
examined the opinions of the courts below where the attempt is 
made to sustain the law as constitutional. We do not find that a 
single one points out wherein the subject of this new legislation has 
a direct bearing upon interstate commerce. The line of reasoning 
seems to be that, inasmuch as Congress has plenary power, it can 
act upon all the “instrumentalities” engaged in the conduct of 
interstate transportation. One of these “ instrumentalities,” it is 


is the purpose and object of the legislation. Is it to make easier, or safer, or speedier, 
to transport freight or carry passengers from one state to another ; or, is it to regulate 
the conduct of the relations between employer and employee, which is an entirely 
distinct matter from commerce?” Hearings on H. R. 17036, Washington, Govern- 
ment Printing Office, 1908, p. 106. 

1 60th Cong,, ist Sess., H. R. Report, No. 1366, p. 77. 
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argued, is the working force employed upon the railroad. Hence 

Congress has unlimited power to legislate as to the rights of this 

working force in respect to the labor of moving trains. It is said 

that an employee engaged in the business of moving a train which 

runs across a state line is a proper subject for Congress to legis- 

late upon, with reference to his comfort and his safety. The Safety 

Appliance Act is cited in proof of the soundness of this position. 

But the Safety Appliance Act bore directly upon the problem of 
providing a safe mode of conveyance. The right to maintain a 

suit against his employer, we submit, has nothing whatever to do 

with the safety of the train or of the employee. It is but a vague 

and confused method of reasoning, this — to insist that because © 
Congress can provide the means for safe and speedy transportation, 

it can therefore lay down the terms upon which the common car- 

rier shall be liable in a suit brought by the employee for a personal 

injury, sustained while engaged in operating a train. 

Congress may, if it see fit, enact a law requiring an employee 
to wear a uniform, to pass a test for color blindness, to possess 
certain prescribed qualifications as to health or education. Such 
requirements as these, it is conceived, have an obvious relation to 
the safe and speedy conduct of railroad transportation. Congress 
may not require employees to confine themselves strictly to a vege- 
table diet, or to read at sight a chapter from the Greek Testa- 
ment. Why not? Simply because there is lacking in these 
instances a plain adaptation of the requirements to the better 
means of transacting business by railroad. 

Mr. Justice Moody, in a dissenting opinion, argues elaborately 
to uphold the act of 1906 upon general principles. He says: 


“ ,.. if Congress, in the exercise of its plenary power over interstate and 
foreign transportation, deems that the safety of that transportation would be 
increased by enacting that those employed in it shall have a different remedy 
for injuries sustained by its negligent conduct than that furnished by the 
laws of the states, this court cannot, without overstepping the boundary 
which separates the judicial from the legislative field, declare the enactment 
void.” ? 


This amounts to arguing that Congress can do pretty much as it 
pleases in its exercise of power under the interstate commerce 
clause. All that the Supreme Court of the United States, accord- 
ing to this reasoning, is permitted to ascertain is, whether or not 


1 207 U. S. 533. 
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Congress, when it enacted the law, supposed that it was facilitating 
commerce. Such, we submit, was not the view taken by Chief 
Justice Marshall in those memorable words so frequently quoted of 
late years: 


“Let the end be legitimate, let it be within the scope of the Constitution, 
and all means which are appropriate, which are plainly adapted to that end, 
which are not prohibited, but consist with the letter and spirit of the Consti- 
tution, are constitutional. 


“Which are plainly adapted to that end” is a qualification full 
of significance. It cannot be ignored. It is the duty of the Su- 
preme Court of the United States to determine, in a case brought 
before them, whether the means adapted by Congress for carrying 
into effect the power intrusted to it by the Constitution are or are 
not plainly adapted to the legitimate end in view. We know of no 
justice who has dealt with this statute and pointed out how the 
privileges of the Employers’ Liability Act do actually contribute to 
the safety, or even convenience, of passengers, owners of freight, or 
the employees of a railroad company. 

We think we are not speaking dogmatically when we confess 
that the more closely we study this interesting question, the more 
firmly do we continue in the belief that Congress has no power to 
disturb the law of a state with respect to the conduct of suits, for 
injuries incurred within her borders, brought by employees against 
railroads engaged in interstate commerce. We find ourselves in 
complete accord with the criticisms advanced in argument for one 
of the defendants in error in the Employers’ Liability Cases, as 
follows : 


‘* Such legislation is not a regulation of commerce, and Congress has no 
more power to define the liability of common carriers, engaged in interstate 
commerce, to their employees than it has power to legislate upon the do- 
mestic relations of merchants engaged in interstate commerce. The argu- 
ment that this act is a constitutional regulation of Mmterstate commerce 
proceeds upon the fundamentally erroneous theory that Congress has power 
to regulate persons engaged in interstate commerce in all the relations of 
life, — whereas the power conferred by the Constitution is only the regulation 
of the commerce itself.” 


The second question, Has the Supreme Court of the United 
States decided that this power exists‘in Congress ? may be dis- 


1 McCulloch v. Maryland, 4 Wheat. (U. S.) 316, 421. 
2 207 U. S. 479-480. 
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posed of in a few words. As reported in the Employers’ Liability’ 
Cases,+ the opinion of Mr. Justice White, who is speaking for 
the majority of the court, occupies fourteen pages. Only two 
pages are devoted to the inquiry whether Congress has power 
to enact the statute in question. Mr. Justice Peckham in a 
- concurring opinion (with whom agree the Chief Justice and 
Mr. Justice Brewer) remarks: 


“TI concur in the proposition that as to traffic or other matters within the 
state, the act is unconstitutional, and it cannot be separated from that part 
which is claimed to be valid as relating to interstate commerce. As that is 
all it is necessary to decide in this case, I place my concurrence upon that 
part of the opinion which decides it.” ? 


It is interesting to note with what rapidity Mr. Justice White 
passes upon the great, underlying question of the power of Con- 
gress. “We do not think we are at liberty,” he says, “to avoid 
deciding whether, in any possible aspect, the subject to which the 
act relates is within the power of Congress.”® He proceeds with 
the discussion, he tells us, in order that the court may not mislead 
Congress and thus give rise to future contention. The result 
seems to be that nobody is assured whether this particular ques- 
tion has been decided or not. 

It is a noteworthy circumstance that Mr. Justice White omits to 
declare it to be mecessary to decide the point as to the underlying 
power of Congress. The two pages just referred to are mostly 
taken up with assertions that the unsoundness of a denial of the 
power is demonstrable. With great respect, however, to the 
learned justice, we are compelled to admit that after diligent 
search we have been unable to discover that any substantial reason 
has been brought forward to sustain the position that the power to 
enact this legislation exists in Congress, 

True, the opinion does say: “. . . we fail to perceive any just 
reason for holding that Congress is without power to regulate the 
relation of master and servant, to the extent that regulations 
adopted by Congress on that subject are solely confined to inter- 
state commerce, and therefore are within the grant to regulate 
that commerce, or within the authority given to use all means 
appropriate to the exercise of the powers conferred.” * 

But whoever seeks in this region of the opinion for a solid reason 
to justify a claim for the existence of the power will be disap- 


1 207 U. S. 463-541. 3 Tbid. 504. P. 494. * P. 495. 
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pointed. Nor is there a distinct, unequivocal announcement in 
terms that the court actually so decides. 

The following language later along in the opinion well describes 
the character of the enactment. It serves likewise to engender in 
the reader’s mind a doubt whether the writer of the opinion ought 
to be held to the conclusion that Congress was acting within the 
limits of an acknowledged authority : 


“From this it follows that the statute deals with all the concerns of the in- 
dividuals or corporations to which it relates, if they engage as common 
carriers in trade or commerce between the states, etc., and does not con- 
fine itself to the interstate commerce business which may be done by such 
persons. Stated in another form, the statute is addressed to the individuals 
or corporations who are engaged in interstate commerce, and is not confined 
solely to regulating the interstate commerce business which such persons 
may do, — that is, it regulates the persons because they engage in interstate 
commerce, and does not alone regulate the business of interstate commerce.” ! 


We need not pursue the inquiry further. To our mind there 
seems not the least doubt that the court will in the future feel 
itself not to be bound by anything further, as declared in the opin- 
ion of the majority, than what the three concurring justices above 
named have said that it was necessary to decide. Litigants are en- 
couraged to believe, therefore, that the fundamental question still 
remains open. 

The scope of this article does not permit an inquiry into other 
grounds upon which it may be contended that the act of 1908 is 
unconstitutional. We may note that the negligence giving a right 
to bring suit is that “of any of the officers, agents, or employees of 
such carriers,” not restricting it to such ‘officer, etc., while engaged 
in the conduct of interstate-commerce business. Nor does the 
statute found the right upon the extra-hazardous nature_of the em- 
ployment. These features of the bill were commented upon by the 
minority of the House Judiciary Committee, in their report,’ as 
affording reasons for pronouncing the bill unconstitutional. There 
is another ground which should be carefully examined. The act 
deals exclusively with “common carriers by railroad.” Common 
carriers on the highway, by canal, and carriers generally by water, 
are not exposed to the liabilities named in the statute. A plau- 


1P. 497. 
® Printed in Congressional Record of April 6, 1908, pp. 4546, 4555- 
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sible argument, to say the least, may be urged to the effect that this 
is special class legislation, which the courts ought not to sustain. 
This highly important enactment, it is to be hoped, will soon be 
brought before the courts, for a determination of the several diffi- 
cult questions involved. The political and the sociological aspect 
of a mass of legislation that has recently been proposed of which 
this Employers’ Liability Act forms a part, makes it all the more 
necessary that rigid scrutiny be applied to these questions of consti- 
tutional power. Our article has been confined to an inquiry into 
the true meaning of the term “to regulate commerce among the 
several states.” It is an inquiry that may well challenge the atten- 
tion of every lawyer who is watching the effect upon legislation of 
the drift of the public sentiment of the hour. May we not expect 
that before long the highest court in the land will interpret this 
grant of power from the states in terms that shall put to rest many 
a strange doctrine of disquiet, and in a measure restore to the busi- 
ness world that sense of stability which it was wont to enjoy, — 
that confidence which lies at the foundation of the nation’s pros- 


perity and contentment ? 
Frank Warren Hackett. 


WASHINGTON, 
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Tue Law Scuoot. — Several changes in the courses and in the faculty 
are announced. Dean Ames wil! give both second and third year Equity, 
the latter extending only through the first half year. The course on Insur- 
ance, again under Professor Wambaugh, will be given two hours each week 
throughout the year. Professor Beale has been appointed to the new chair, 
the Carter Professorship of General Jurisprudence, endowed by the late 
Mr. James C. Carter, LL.B. 1853, and under it will give during the 
second half year a new course on Jurisprudence. Professor Brannan, who 
has been made Bussey Professor of Law, will conduct the course on 
Damages. Mr. L. F. Schaub, LL.B. 1906, will give Persons, and Mr. A. R. 
Campbell, LL.B. rgoz2, will again, as two years ago, conduct the extra 
course on New York Practice. Professor Warren and Professor Wyman 
have been appointed to full professorships. 


Tue Frpuctary CHARACTER OF A PRoMOTER. — It is a rule of equity that 
an agent or-trustee, acting for his beneficiary in a transaction in which he 
himself is personally interested, must exhibit a scrupuleus degree of candor 
toward his principal in order to escape the imputation of fraud.’ A simi- 
lar duty is said to be owed by a promoter to the corporation which he 
launches forth. If he does not fully disclose his private interest in matters 
in which he causes the corporation to engage — for example, the sale of 
his own property to the corporation — he is liable to it for his secret profits,’ 
or for its losses,* or the corporation may rescind the transaction.* He can- 


1 Wardell v. Railroad Co., 103 U. S. 651. 

2 Yale Gas Stove Co. v. Wilcox, 64 Conn. tot. 

3 Re Leeds & Hanley Theatres, etc., [1902] 2 Ch. 809. 
4 Lindsay Petroleum Co. v. Hurd, L. R. 5 P. C. 221. 
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not avoid liability by purporting to make disclosure to the corporation and 
secure its assent through a board of directors composed of his friends 
and puppets; ® for it is part of his duty as a fiduciary, when dealing with the 
corporation, to see that members whose interests may be adverse to his own 
are fairly and independently represented. It may be, however, that no 
such persons are among the incorporators, or have subscribed to the stock, at 
the time when the transaction is approved by theedummy board. In that 
case, if an adverse interest is not expected ever to exist, as when all the 
stock is to be issued to the promoter and his friends with the understanding 
that it is not to be transferred, clearly at no time does the promoter bear a 
fiduciary relation, since the interest of all concerned is identical ;7 and hence 
the corporation cannot complain of dealings with a dummy board, even 
though adverse members subsequently come in.° 

But as to the situation where a future adverse interest is contemplated 
and later exists,* the decisions are conflicting and the opinions misleading. 
Much attention is paid to representations in the prospectus,’ and to the 
promoter’s duty not to deceive future allottees,"’ matters obviously relevant 
only to the rights of the individual subscribers, But to afford the corporation 
a remedy, there must be found, contemporaneous with the transaction, a duty 
to the corporation and a breach thereof. These essentials appear to exist, it 
is believed, when the launching of a corporation is considered as one single 
undertaking, over which the promoter exercises peculiar control, and in the 
management of which, therefore, he is to be held to a high standard of integ- 
rity. If, as part of this single initial enterprise, an adverse interest, whether 
by transfer or by original allotment, to furnish either fixed or working capital 
of any amount, is contemplated, the promoter-vendor must provide for inde- 
pendent representation. Consequently, to consummate a doubtful transaction 
before the adverse interest is in at all is a breach of his duty to the corporation. 
If, on the other hand, the adverse interest though contemplated is not a part 
of the initial scheme, there is no present duty not to deal with a dummy 
board.’ Such a line of division, it is true, has not been expressly adopted 
by any court ; but it is submitted to be the most practicable in the light of 
principle and authority. 

In applying the suggested test, the fact that all, some, or none of the stock 
had been issued at the time of the transaction with the dummy board, would 
be material only as indicating the nature of the initial scheme. However, no 
case has been found where the corporation was allowed to repudiate the assent 
of its shareholders, given when all the stock had been issued.” In fact, the 
United States Supreme Court has recently held that where forty shares out of 
a contemplated hundred and fifty thousand had been issued, the promoter 
could safely consummate an unfair contract with a dummy board, though 


immediately afterwards twenty thousand shares were issued to the public, as 


had been planned. Old Dominion, etc., Co. v. Lewisohn, 210 U.S. 206. 


5 Yeiser v. U. S. Board, etc., Co., 107 Fed. 340. Contra, Densmore Oil Co. v. Dens- 
more, 64 Pa. 43. 

6 New Sombrero Phosphate Co. v. Erlanger, ge: D. 73; affirmed 3 A. C. 1218, 

7 Re British Seamless Paper Box Co., 17 Ch. D. 467. 

8 Parsons v. Hayes, 14 Abb. N. C. 419. 

® If adverse members are contemplated but never materialize, the corporation of 
course has no complaint. A’e Ambrose Lake, etc., Co., 14 Ch. D. 390. 

10 Gluckstein v. Barnes, [1900] A. C. 240. - 

11 Re Postage Stamp Automatic Delivery Co., [1892] 3 Ch. 566. 

12 Blum v. Whitney, 185 N. Y. 232. 

18 Cf. Foster v. Seymour, 23 Fed. 65. 
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The opinion was delivered by Mr. Justice Holmes, who several years ago, 
on the Massachusetts bench, concurred in a contrary result, in a case sub- 
stantially similar except for the fact that there no stock had been issued at 
the time of the alleged assent.* Upon this narrow difference the present 
decision appears unnecessarily technical, and is opposed to the doctrine of 
three important jurisdictions,” in one of which the same facts were presented 
against a different defendant.’* Moreover, to hold broadly that assent by 
any board at any time waives the fiduciary obligation, seems deplorably to 
cripple a beneficent and well-established rule. 


LIABILITY FOR INTERFERING WITH TRADING Stamp Contracts. — The 
giving of trading stamps by merchants to their customers as a premium upon 
cash purchases is one of the more recently developed methods of advertising. 
The merchant buys these stamps from an issuing company which contracts, 
among other things, to redeem in goods of various sorts all stamps regularly 
issued to customers when they are presented in lots of a certain number. 
The right of a holder of stamps regularly issued to redemption arises from 
the contract between the stamp company and the merchant, of which the 
stamp holder is a beneficiary ; or by a fulfilling of the conditions of any suffi- 
ciently specific public offer to a unilateral contract which the stamp company 
may make. The trading stamp, therefore, like a railroad ' or lottery * ticket, is a 
contractual obligation, a chose in action. At first the stamps were issued with 
no limitation upon their transferability, and the public accepted them as trans- 
ferable obligations. As in the case of promissory notes and railroad tickets,* 
the courts took cognizance of this general understanding and assumed that the 
stamps were transferable.* Such stamps are therefore analogous to promis- 
sory or bank notes payable to bearer, and like them assignable, not by giving 
the assignee a right to sue in the name of the assignor, but by a true trans- 
ference and extinguishment of the assignor’s right. The ownership of an obli- 
gation is governed by the same rules of law as the ownership of a chattel, and 
any such stamp holder therefore should be free to transfer his property right 
by any legal means in his power. Most courts, however, have at the suit of 
the stamp company enjoined merchants who are not subscribers to the com- 
pany’s scheme from purchasing stamps from holders and giving them as 
premiums to their customers.’ But if our analysis of the nature of the trad- 


14 Hayward v. Leeson, 176 Mass. 310. . 

16 Pietsch v. Milbrath, 123 Wis. 647; New Sombrero Phosphate Co. v. Erlanger, 
supra; Old Dominion, etc., Co. v. Bigelow, 188 Mass. 315. Contra, Tompkins v. Sperry, 
Jones & Co., 96 Md. 560. 

16 Old Dominion, etc., Co. v. Bigelow, supra. 


1 There is a lack of harmony among the cases, but the modern tendency is to hold 
that a railroad ticket is a contract. See 1 Harv. L. REV. 17. 

2 Homer v. Whitman, 15 Mass. 132; and see Shankland v. Corporation of Washington, 
§ Pet. (U. S.) 390. Although the trading stamp is similar in its nature to the lottery 
ticket, the trading stamp scheme is unlike a lottery in that it involves no element of 
chance. Recent statutes forbidding the trading stamp business have therefore been 
universally declared unconstitutional by the courts. Madden v. Dycker, 72 N. Y. 
App. Div. 308; Winston v. Beeson, 135 N. C. 271. 

Sleeper v. R. R. Co., 100 Pa. St. 259. 

4 Sperry & Hutchinson Co. v. Hertzberg, 69 N. J. Eq. 264, 272. 

6 Sperry & Hutchinson Co. v. Mechanics’ Clothing Co., 135 Fed. 833; Sperry & 
Hutchinson Co. v. Temple, 137 Fed. 992; S. & H. Co. v. Brady, 134 Fed. lp gd “4 


Co. v. Asch, 145 Fed. 659. Contra, 5. & H. Co. v. Hertzberg, supra, and see 
Co. v. Mechanics’ Clothing Co., 128 Fed. 800; ibid. 1015, 
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ing stamp is correct, in the absence of fraud or interference with the contracts 
between the stamp company and its subscribers, the cases seem wrong in 
forbidding this particular transfer of property, even though it was not con- 
templated by the plaintiff and may injure his business, nor, to support such 
rulings, does it seem possible to raise any implied obligation that the stamps 
shall not be used again for advertising purposes. 

In a recent case non-transferable stamps were issued, large numbers of 
which the defendant purchased or exchanged for its own stamps. The 
stamps thus obtained were sold to brokers, redeemed in large lots, or resold 
to the plaintiff's subscribers at a lower rate than the plaintiff could sell 
them. The court enjoined such trafficking in the plaintiff’s stamps. Sperry 
& EF ‘hinson Co. v. Louis Weber & Co., 161 Fed. 219 (Circ. Ct., 
N. D. Ill.). The issuing company may place a condition of non-transfer- 
ability upon the redemption of its stamps, as a railroad may upon the 
use of an excursion ticket. The purchaser of such a railroad ticket 
makes a formal, as distinguished from a consensual, contract not to 
transfer it, and the courts have enjoined ticket-scalpers from interfering 
in such acontract.® It is impossible to find any such enforceable contract 
between the customer who receives a trading stamp and the stamp company : 
they are never in privity, since the merchant does mot act as agent for the 
stamp company. But such a formal contract is made between the merchant 
and his customer — in return for the premium the purchaser agrees to abide 
by the conditions under which it is given. The equitable jurisdiction to 
enjoin interference in this contract would seem to be clear.’ Even though 
we discard this theory, it would seem that the presentation of non-transferable 
stamps for redemption by any but the original holders is a fraud upon the 
stamp company. And the perpetration of such fraud should be enjoined 
where, as in the present case, the legal remedy is inadequate by reason of 
the impossibility of distinguishing dona-fide holders of stamps from transferees. 


THE IMPEACHMENT BY A STATE COURT OF THE JUDGMENT OF A SISTER 
STATE. — The question as to how far the judgments of the courts of a 
foreign country should be regarded as conclusive of the rights and liabilities 
thus determined has been the source of much controversy among jurists. 
It is recognized by all that some effect should be given such judgments, but 
without legislative sanction the authorities generally have hesitated to accept 
them as conclusive. The early English authorities are not harmonious. By 
some a foreign judgment was regarded as conclusive ; by others, as merely 
prima facie evidence of an obligation enforceable in England, to be rebutted 
by showing the injustice of the claim, its fraudulent inception, or the lack 
of jurisdiction in the court over either the cause or the parties.’ It seems 
to be settled in England now, however, that a foreign judgment, if rendered 
by a court of competent jurisdiction and not fraudulently obtained, is con- 
clusive.2. In this country the courts at first almost universally followed 
those English authorities which regarded such judgments as inconclusive and 
only prima facie evidence of the obligation. They did not, however, de- 


6 Tll. Cent. Ry. Co. v. Caffrey, 128 Fed. 770; Bitterman v. Louisville, etc., Ry. Co, 
207 U.S. 205. See 21 Harv. L. REv. 365: 
7 Angle v. Chicago, etc., Ry. Co., 151 U. S. 1. 
1 hey Conflict of Laws, 8 ed., 826, 827 and cases cited. 
of Australasia v. Nias, 16 Q B. 717 ; Goddard v. Gray, L. R. 6 Q. B. 139. 
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termine the extent to which they would allow them to be impeached.* The 
present.tendency of our courts is in the direction of the modern English 
view.* 

This doctrine of the full recognition of the judgment of a foreign court is 
theoretically unimpeachable. Within the jurisdiction in which it is rendered 
a judgment in a personal action signifies that the law of that jurisdiction 
recognizes and asserts that the plaintiff has or has not certain legal rights and 
that the defendant is or is not under corresponding legal obligations.* And, 
of course, within that jurisdiction those legal rights and liabilities thereafter 
exist so long as the judgment remains in force. Logically, it would seem, a 
court should recognize private rights acquired through a foreign judgment to 
exactly the same extent that it recognizes private rights acquired in any 
other manner under foreign laws. And although, aside from a question of 
comity, there is no reason in the nature of things why a court should recog- 
nize rights acquired under foreign law, yet if it recognizes them at all it 
should not discriminate against judgment rights. 

But for the Constitution and Acts of Congress passed in pursuance of its 
provision requiring each state to give “ full faith and credit ” to judgments 
rendered in sister states, such judgments would be treated as foreign judg- 
ments, as they were before the formation of the Union.’ The early doctrine 
as laid down by Chief Justice Marshall was that the judgment of a state 
court when sued on in another state could not be impeached on its merits, 
even for fraud. The only ground for impeachment was lack of jurisdiction 
of the court rendering it. A dictum in a later case *® has been thought by 
some to mean that the original claim upon which the judgment of a sister 
state was based could be examined more extensively than was formerly 
supposed. A recent case, however, holds that a judgment of a Missouri 
court is not impeachable in Mississippi, even if the original claim is based 
upon a contract made in Mississippi and illegal under Mississippi law. 
Fauntleroy v. Lum, 210 U. S. 230. On principle, as already seen, the 
decision seems sound. It is an extreme case and should settle all further 
controversy as to the conclusiveness of sister-state judgments. 


RECOVERY OF PAYMENTS MADE UNDER ComPuLsion.—The general 
rule is that one cannot recover money voluntarily paid with full knowledge 
of the facts, although the claim in satisfaction of which the payment was 
made was, in fact, illegal. ‘The policy of the law denies that a man may 
take inconsistent positions, repudiate his acts, and disturb a settlement vol- 
untarily made by him, even though no sufficient consideration was received.” 
But this objection is not applicable to acts done under compulsion. It is 
therefore well settled that in the absence of cofisideration payments made 


8 Story, Conflict of Laws, 8 ed., 829. 

4 Ritchie v. McMullen, 1 9 U.S. 235. They will not, however, go the full length of 
the English doctrine ; for a foreign judgment is not regarded as conclusive when ren- 
dered by a state which does not reciprocally treat our judgments as conclusive. Hilton 
v. 159 U.S. 113. 

5 See 1 Black, Judgments, 2 ed., § 1. 

Godard v. Gray, supra. 

7 See Buckner v. Finlay and Van Lear, 2 Pet. (U. S.) 586, 592. 

8 Hampton v. McConnell, 3 Wheat. Vv. S.) 234. 

® Wisconsin v. Pelican Ins. Co., 127 U. S. 265. 

1 Elston v. &: Chicago, 40 514. 
2 Peters v. R. R. Co., 42 Oh. St. 275. 
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involuntarily or under compulsion may be recovered at Jaw. Recovery is 
founded, not, as in equity, on a rescission through the unfair advantage taken, 
but on a quasi-contract through failure of consideration. ‘The effect of the 
compulsion is simply to explain the apparent inconsistency of the payment 
and the repudiation.* ‘This rule mitigates the harshness of the narrow 
common law doctrine of duress. For, whereas the equitable doctrine of 
undue influence is broad and sweeping, extending to all transactions in 
which one party has been deprived of a free and deliberate judgment,‘ the 
common law doctrine of duress is limited to actual coercion, by injury to 
or unlawful imprisonment of the person, or threats of such injury or 
imprisonment.® 

The test for determining what amounts to such compulsion as will justify a 
recovery under the rule must of necessity be somewhat vague, considering 
the infinite variety of possible situations. ‘“ ‘There must be some actual or 
threatened exercise of power, possessed, or believed to be possessed, over 
the person or property of another, from which the latter has no other means of 
immediate relief than by paying.”® Hence it has been held that a payment 
is involuntary if made to prevent a wrongful taking or detention of the 
plaintiff's property,’ or to avoid injury to the plaintiffs business,* or to 
induce the defendant to perform a duty.® But in any event, although all the 
cases are not clear on the point, there must be some necessity actually 
existing or reasonably believed by the plaintiff to exist; otherwise he could 
withhold payment for a determination of the dispute at law. Failing that, 
he has no excuse for repudiating his act. 

In a recent case a subscriber, with full knowledge of the facts (though 
probably not of the law) and without objection paid a telephone company a. 
higher rate than it could legally charge. It was held that he could not 
recover. Jilinois Glass Co. v. Chicago Telephone Co., 234 Ill. 535. The 
absence of protest is not fatal to recovery, just as its presence will not make 
an otherwise voluntary payment involuntary.’ It is effective merely as evi- 
dence tending to show that compulsion was the inducing cause of the pay- 
ment.’ When the parties stand on unequal footing, as often happens in the 
case of a public service corporation and an individual, there is great oppor- 
tunity for compulsion, and hence there may frequently be a recovery.’ 
But the case seems correct in holding that the mere fact of inequality 
does not, as a matter of law, render the payment compulsory. If one objects 
that the result is unjust to the plaintiff, he should quarrel, not with the refusal 
of the court to extend the doctrine of compulsory payments, but with the 
rule which denies recovery of a payment made under a mistake of law.” 
To recover on the former ground, the plaintiff should show not only the 
opportunity for compulsion, but that in fact compulsion was exercised and 
did induce the payment. 


8 Pollock, Contracts, hey Ed., 732. 

* Williams v. Bayley, L. R. 1 H. L. 200, 

5 Skeate v. Beale, 11 A. & E. 983. 

§ Radich v. Hutchins, 95 U. S. 210; Brumagin v. Tillinghast, 18 Cal. 265. 

7 Baldwin v. Liverpool, etc., S. S. Co., 74 N. Y. 125. 

8 Swift & Co. v. U. S., r11 U.S. 220. 
. §% Dew. Parsons, 2 B. & Ald. 562. 

10 Lamborn v. Commissioners, 97 U. S. 181. 

11 Wessel v. Land & Mortgage Co., 3 N. D. 160. 

13 G. W. Ry. Co. v. Sutton, L. R. 4 H. L. 226; Peters v. R. R. Co., supra; R.R.Co. 
v. Coal Co., 79 Ill. 124. 

18 See 21 HARV. L. REV. 225. 
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Tue Lrapiuity or A County ror Torts. — There has been much con- 
fusion as to municipal liability for torts. ‘The general rule is that a city is 
liable for personal injury caused by the negligent act of an employee or 
agent engaged in the exercise of duties for local benefit, while if the injury 
is a result of the performance of duties of a purely public nature the city is 
not liable.’ The courts reason that a city is a municipal corporation proper, 
created for certain self-interested purposes at the request of its citizens, and 
therefore, like any other corporation, under an implied liability for torts, 
except where its agents are carrying out some duty which is imposed on the 
city by the legislature or by law purely for the benefit of the general public, 
and from which the city, as such, acquires no profit.? 

A county, on the other hand, cannot generally be held liable for torts. The 
county is not a municipal corporation proper; rather, it is an arm of the sov- 
ereign power —a political subdivision of the state, created by the legislature for 
the purpose of a more convenient and distributive administration of govern- 
ment, and clothed with some of the attributes of sovereignty, exercising its 
functions, not by vote or direction of its inhabitants, but simply by command 
of the legislature which created it. Therefore, since it is a branch of the 
sovereign power, it cannot usually be held liable to one injured by the neg- 
ligence of its employees while they are performing the duties enjoined upon 
it. Thus, a county is not liable for an injury to a traveller resulting from 
the exercise of its statutory duty to repair a road. But where the result of 
the negligence is a direct injury to property rights, as where mud, water, or 
other material is dumped on the land of a private person, it is impossible to 
exempt the county from liability without violating the constitutional provision 
against taking property without compensation.’ ‘The distinction thus taken 
is sound, for even a branch of the sovereign power cannot be created free 
from liability for the violation of the constitutional rights of individuals.’ 
The sole remaining objection to liability, that the inhabitants of the county 
cannot be made to satisfy the judgment, is no longer of weight, because 
the liability will fall on the county fund and not on the estates of individuals.® 

In a recent case a county employee, while engaged in repairing a road, 
negligently diverted a water-course, thereby causing the collapse of a bank 
of earth and rocks which poured on the plaintiffs land and destroyed his 
house. The county was held liable on the ground that there is no difference 
between the liability of municipalities and counties. Matsumura v. County of 
Hawaii, 19 Haw. 18. Although the court reached the right result, it failed 


1 Rhobidas v. Concord, 70 N. H. 90; Hill v. Boston, 122 Mass. 344. See also 19 
Harv. L. Rev. 65. 

2 Hill v. Boston, supra; Howard v. Worcester, 153 Mass. 426; Maurtaugh v. 
St. Louis, 44 Mo. 479. ‘ 

8 Fry v. County of Albemarle, 86 Va. 195; Com’rs of Hamilton County z. Mighels, 
7 Oh. St. 109; 7 Am. & Eng. Encyc. L. 947. 

‘ - Downing v. Mason County, 87 Ky. 208; Smith v. Carlton County Com’rs, 46 
ed. 340. 

6 White v. Com’rs of Chowan, 90 N. C. 437; Barnett v. Contra Costa County, 67 
Cal. 77. _ These cases represent the great weight of authority. A different view has 
prevailed in Maryland, Pennsylvania, and Iowa. It is believed that in the latter state 
the doctrine is weakening. See Packard v. Voltz, 94 Ia. 277. 

6 Eaton vw. B. C.& M. R. R., 51 N. H. 504; Gilman v. Laconia, 55 N. H. 130, 131. 

7 It is this principle that makes a county liable for infringement of patent rights. 
May v. Logan County, 30 Fed. 250. 

§ In a famous English case the court denied liability because there was no corporate 
fund. Russell v. Men of Devon, 2 T. R. 667. The case has been often follo with- 
out reference to this difference between modern and ancient counties. 
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to draw the proper distinction between cities and counties. One is a local 
organization exercising many private and some public duties ; the other is a 
public and political subdivision of the state, exercising public duties, and 
generally exempt from liability except where constitutional rights would be 
infringed by the exemption. 


Tue Errect oF INTENT ON SURRENDERS BY OPERATION OF Law. — When 
a lessee of an unexpired term takes from his landlord a new valid lease of 
the same premises, the English courts hold that as a rule of law the act it- 
self amounts to a surrender of the old term irrespective of any intention of 
the parties.’ Such a surrender is necessary in order that the prior term 
may merge in the reversion, and without that merger the landlord cannot 
make a valid new lease. By accepting the new lease the tenant recognizes 
the landlord’s power to grant it, and this he is afterwards estopped to deny. 
In the United States, however, there is a distinct tendency to modify the 
rule by inquiring into the probable intent of the parties. Thus, where 
covenants in the original leases ensuring to the lessee the right to recover 
the value of his fixtures were lacking in the new leases, there was held to be 
no surrender, on the ground that the lessee could not be held to have in- 
tended to deprive himself of the protection of the covenants.? This milder 
American view derives support from the many English decisions in one class 
of cases which do regard the probable intention of the parties. For it is 
universally held that there is no surrender unless the new lease to the lessee 
is valid according to its terms.* Although the English courts in reaching 
this result seem somewhat inconsistent, any other, in forcing the lessee to 
give up a valid existing lease for one which he could not enjoy, would be 
manifestly unjust. 

But where the new invalid lease is to a stranger it might be urged that 
the usual rule might be applied, since the injustice to the old lessee would 
not result, as he has no interest in the validity of the new lease. In a recent 
case the lessee in the new void lease was a cestui gue trust of the original 
lease. It was held that the old lease to his trustee was not surrendered. 
Zick v. London United Tramways, Ltd., [1908| 2 K. B. 126. Although 
legally the two lessees are different persons, yet in both leases the real party 
in interest is the same, and it obviously could not have been the cestuz’s inten- 
tion to allow his trustee to surrender the old term when the new lease to himself. 
was void. However, where the party in interest is in fact different, what 
authority there is tends the same way.* For, while the tenant may have no, 
concern in the validity of a new lease to a stranger, the interest of the land- 
lord is the same no matter to whom the new lease runs. He cannot intend! 
that a new void lease should involve an actual surrender of the original lease, 
since that would leave him without any hold over either other party. And 
since the landlord must be considered equally with the tenant, his intention 


1 Parke, B., in Lyon v. Reed, 13 M. & W. 285. 

2 Van Rensselaer’s Heirs v. Penniman, 6 Wend. (N. Y.) 579; Flagg v. Dow, 99 
Mass. 18; Thomas v. Zumbalem, 43 Mo. 471. 

8 Wilson v. Sir Thos. Sewell, 4 Burr. 197 § 1980 ; Davison v. Stanley, 4 Burr. 2210; 
Roe d. Earl of Berkeley v. Archbishop of York, 6 East 86, 104; Doe d. Biddulph ». 
Poole, t1 Q. B. 713, 720; Smith wv. Kerr, 108 N. Y. 31. 

4 Schieffelin v. Carpenter, 15 Wend. (N. Y.) 400. See also Whitney v. Meyers, 1 
Duer (N. Y.) 266. 
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unconditionally to surrender must likewise be present. The authority, 
therefore, is to be supported. ‘ 

Since the courts consider the probable intention of the parties in these 
cases, it is difficult to see why the intention, expressed or necessarily implied, 
should not be examined where the new lease is valid according to the terms. 
In such cases the English judges say that the tenant is estopped to deny the 
landlord’s power to make the lease, and that therefore a surrender results.5 
But they refuse to find the estoppel where the new lease, though valid, does 
not convey the exact interest contemplated.* That iis, the tenant is estopped 
if the new lease gives him what he was intended to receive ; otherwise not: 7 
or, in other words, the estoppel itself is resolved into a question of intention. 
Consequently, the view seems preferable, that no surrender should result 
even where the new lease is valid, if the surrender would violate an intention 
clearly to be implied from the common sense of the transaction. 


RECENT CASES. 


AGENCY — LIABILITY OF UNDISCLOSED PRINCIPAL — PROMISSORY NOTE 
GIVEN By AGENT. — The plaintiff sold realty to A and received in payment 
negotiable notes, signed “ A, Trustee.” A, unknown to the plaintiff, was act- 
ing as an agent of the defendants. The plaintiff sued upon the original contract 
for the purchase price. He/d, that the plaintiff can recover. Coaling Coal & 
Coke Co. v. Howard, 61 S. E. 987 (Ga.). 

The majority of American courts hold that recovery cannot be had on a 
promissory note against one whose name does not appear thereon, even if his 
agent signs the note and attaches words to his signature denoting his agency. 
Manufacturers & Traders Bank v. Love, 13 N. Y. App. Div. 561. Following 
the well-established rule as to the liability of an undisclosed principal, recovery 
is usually allowed if an action in general assumpsit is brought for the original 
consideration. Harper v. National Bank, 54 Oh. St. 425. The fact that the 
agent has given his note does not render the original contract non-existent so 
as to prevent a resort to it when the real parties are disclosed. The Georgia 
courts follow the usual presumption that the notes are not accepted as payment 
of the debt but merely as additional security. Kirkland v. Dryfus & Rich, 
103 Ga. 127. Even where the opposite presumption prevails it is held to be 
overthrown in the case of an undisclosed peincipel, for the notes are accepted 
in ignorance of facts as to the real principal. ell v. Williams, 125 Mass. 
439. The result reached in the present case, therefore, is entirely sound. 


AGENCY — PRINCIPAL’S LIABILITY TO THIRD PERSONS IN CONTRACT — 
WIFE’s AUTHORITY TO PLEDGE HuSBAND’s CREDIT, — The defendant 
allowed his wife money sufficient for household expenses, but did not expressly 
forbid her to pledge his credit. The plaintiff, knowing nothing of the allow- 
ance, sold meat to the wife on her husband’s credit. e/d, that the defendant 
is not liable. Slater v. Parker, 24 T. L. R.621 (Eng., K. B. D., May 11, 1908). 

If the husband makes adequate provision for his wife, there is no so-called 
agency by necessity. Compton v. Bates, to Ill. App. 82. But by giving the 
wife an allowance for the purchase of necessaries, he constitutes her his agent 
in fact for that purpose, though perhaps impliedly prohibiting the pledging of 
his credit. It would seem, then, that it should be left to the jury whether this 
express authorization carries with it an apparent authority or incidental power 


5 Lyon wv. Reed, supra. 
6 Lloyd v. Gregory, W. Jones, 405. 
1 Cf. Wms., Saunders, 5 ed., 236 c. 
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to pledge the husband’s credit. Bentley v. Doggett, 51 Wis. 224. If such inci- 
dental power is found, the merchant, according to a well-settled principle of 
agency, should recover unless he knows that the wife is expressly authorized to 
buy only for cash. North River Bank v. Aymer,3 Hill (N. Y) 262. The 
court in the present case, however, following the later English cases, declares 
that as a matter of law any presumption of the wife’s authority to pledge her 
husband’s credit is rebutted % his giving her the allowance. Morel Bros. v. 
Westmoreland, [1903] 1 K. B. 64. This reasoning, however, seems to be a 
confusion of agency by necessity with agency in fact. See Santer v. Scrutch- 
field, 28 Mo. App. I50. 


BANKRUPTCY — DISSOLUTION OF LIENS— WARRANT OF ATTACHMENT 
WITHIN Four Montus.— The plaintiff brought an action for breach of con- 
tract. A warrant of attachment was issued on the goods of the defendant, 
which then undertook to pay on demand any judgment which might be re- 
covered against it in the action. On producing the bond of a proper surety 
the defendant obtained an order discharging the attachment in full and received 
its property back. Within four months of the date of issue of the warrant the 
defendant filed an involuntary petition in bankruptcy and was adjudged a 
bankrupt. The defendant applied for an order vacating the warrant of attach- 
ment. He/d, that the warrant may not be vacated. King v. The Block Amuse- 
ment Company, 126 N. Y. App. Div. 48. 

No liability arises on an attachment bond until judgment is granted against 
the principal. Bankruptcy intervening, the principal should be allowed to stay 
proceedings, and later plead his discharge in bar, thereby relieving the surety. 
in re Eastern Commission and Importing Company, 129 Fed. 847. This is 
the rule in Massachusetts. Johnson v. Collins, 117 Mass. 343. An earlier 
New York case assumed that the attachment bond was a security substituted 
for the plaintiff's lien, and that the Bankruptcy Act of 1867 did not dissolve 
the attachment, so that the plaintiff was allowed to proceed to judgment on the 
warrant and, though perpetually enjoined from enforcing that judgment against 
the defendant, because of the adjudication, was allowed to hold the surety. 
McCombs v. Allen, 82 N. Y. 114. Without considering the correctness of 
that interpretation of the earlier statute, it is certain that an attachment 
occurring within the four months is dissolved by the clear intendment of § 67 
of the Act of 1898, and the fiction of a substituted security only leads, as in 
the principal case, to an inequitable result; for while the bankruptcy has 
destroyed the lien against which the sureties bound themselves, yet they are 
still held liable. 


BANKRUPTCY — JURISDICTION OF FEDERAL CourTS— PROPERTY HELD 
BY STATE CouRT PrIoR TO BANKRUPTCY.—A sheriff had taken property 
from A under a writ of replevin issued by a state court. On the following day 
A filed a petition in bankruptcy in a federal court. The receiver petitioned that 
the sheriff be directed to deliver the property to him. He/d, that the federal 
court has no jurisdiction. Matter of Rudnick & Co., 20 Am. B. R. 33 
(C. C. A., Second Circ.). ; 

Section 67 / of the rig eye | Act of 1898 invalidates all levies, judg- 
ments, attachments, and liens obtained against the bankrupt within four 
months of the adjudication. It has been held, in an unreasoned decision, 
however, that the term “ all levies ” is comprehensive enough to include a seiz- 
ure under replevin process. Jn re Haynes, 123 Fed. toot. See /n re Hymes, 
etc., Co., 130 Fed. 977,979, and Jn re Weinger, Bergman & Co., 126 Fed. 
875, 877. But as the court points out in the principal case, a requisition in re- 
plevin deals primarily with the property of the plaintiff in that action, while § 67 £ 
of the Bankruptcy Act was clearly intended to deal with the property of the 
bankrupt, and not with that of third persons in his possession. Replevied prop- 
erty being without the scope of the section, it follows that the state court, when 
it obtains possession of the goods first, has the right to decide upon claims to 
their ownership. J re Russell,1o1 Fed. 248. This view seems to be logically 
unassailable, and gives a satisfactory result, since the disputed title can best be 
determined in a plenary suit. Cf 20 Harv. L. REv. 570. 
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CARRIERS — DISCRIMINATION AND OVERCHARGE—FREIGHT RATES 
a By MISTAKE. —A state law provided that no railroad should make 
iscriminating rates. The defendant, by mistake, quoted to the plaintiff a rate 
less than that regularly charged for like services. The plaintiff shipped the 
goods, but the defendant, discovering the mistake before delivery, exacted 
the full rate. The plaintiff brought an action for breach of the contract. He/d, 
that the plaintiff cannot recover. Haurigan v. Chicago and Northwestern R. R. 
Co., 117 N. W. too (Neb.). 

Statutes prohibiting discrimination by common carriers are being very gen- 
erally enacted, and the court in the principal case affirms the construction 
generally giventothem. Savannah, etc., R. Co. v. Bundich, 94 Ga. 775; Texas, 
etc., R. Co. v. Mugg, 202 U. S. 242. The case in fact overrules a former deci- 
sion, which was the only authority for the view that the contract was not void, 
as being illegal, if the railroad was acting under a mistaken belief in quoting a 
discriminating rate. Mo. P. Ry. Co. v. Crowell, etc., Co., 51 Neb. 293. Inthe 
application of such statutes the intent of the contracting parties is immaterial. 
This is manifestly hard on the shippers, who may be induced to make ship- 
ments which they would not otherwise have made; but any other construction 
would defeat the purpose of the statute. 


CONSTITUTIONAL LAW — ENFORCEMENT OF JUDGMENTS —JUDGMENT OF 
SISTER STATE ON ILLEGAL CONTRACT. —The defendant was associated 
with the plaintiff in certain transactions in cotton futures in Mississippi, which 
were illegal by the laws of that state. A controversy as to defendant's indebted- 
ness under these transactions was submitted to arbitration and the award was 

iven against the defendant. The defendant being temporarily in Missouri, 
the plaintiff brought an action there against him on the award, and obtained 
judgment. This judgment he sought to enforce in Mississippi. He/d, that 
Mississippi must enforce the judgment. Fauntleroy v. Lum, 210 U.S. 230. 
See NOTES, p. 51. 


CORPORATIONS — INSOLVENCY OF CORPORATION — RECEIVER’S CAPACITY 
IN SUIT AGAINST STOCKHOLDER.—A receiver of an insolvent corpora- 
tion sued on an unpaid stock subscription note. In answer to the defendant's 
plea that the subscription was obtained by the fraud of the corporation, the 
receiver replied that certain creditors became such on the faith of the defend- 
ant’s subscription. He/d, that there can be no recovery. Marion Trust Co. 
v. Blish, 84 N. E. 814 (Ind., Sup. Ct.). 

A receiver of a corporation, while representing the interests of both stock- 
hoiders and creditors, takes his title under and through the corporation. For 
the purposes of litigation he stands in the shoes of the corporation. Curtis v. 
Leavitt,15 N. Y. 1. Hence, though it is generally settled that a receiver may 
sue to recover unpaid stock subscriptions, the fraud of the corporation should 
rightly be a prima facie defence. Gainey v. Gilson, 149 Ind. 58. The one 
exception to the general doctrine that the receiver stands in no stronger position 
than the corporation, is that when the creditors have been defrauded, as in the 
misapplication or fraudulent disposition of corporate property, the receiver suc- 
ceeds to their rights. Alexander v. Relfe, 74 Mo. 495. See Curtis v. 
Leavitt, supra. Even in such suits he must represent the rights, not of a few, 
but of the entire body of creditors. American Trust, etc., Bank v. McGettigan, 
152 Ind. 582. Hence in the present case, even assuming that the specified 
defrauded creditors had rights against the defendant on the ground of estoppel, 
the receiver does not represent such special equities. See Audenried v. 
Betteley, 87 Mass. 382. The decision, therefore, seems correct. 


CORPORATIONS — PROMOTERS — DISCLOSURE OF INTEREST TO DUMMY 
Directors. — The defendant and others, owners of certain parcels of property, 
formed a corporation, intending to sell to it at a profitin cash or shares, and offer 
stock for public subscription. When only forty shares had been issued, which 
were held by the defendant’s dummies, the contract to buy the property was 
entered into by the corporation with the assent of all the shareholders. Two 
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months later one hundred and thirty thousand shares were issued to the vendors, 
and twenty thousand to outside subscribers. The corporation sued to rescind 
the sale of the defendant’s parcel, or to recover his profits. AHe/d, that the 
corporation, being bound by the assent originally given, has no remedy. 
Old Dominion, etc., Co. v. Lewisohn, 210 U. S. 206. See NorEs, p. 48. 


CRIMINAL LAW— FORMER JEOPARDY — CONVICTION BY CoURT MARTIAL 
AS BAR TO CRIMINAL PROSECUTION.— To an indictment for grand larceny 
the defendant pleaded former jeopardy. It appeared that he had been a member 
of the New York National Guard and had been tried by court martial on charges 
setting forth the same acts for which he was indicted. He had been found 
guilty and dismissed from the service. He/d, that the plea is no bar to the pros- 
ecution. People v. Wendel, 37 N.Y. L. J. 797 (N. Y., App. Div., May, 1G08). 

An acquittal by a United States Army court martial will not bar an indict- 
ment ina state court; for the same act may constitute two offenses, — one against 
the United States, the other against the state. State v. Rankin, 4 Coldw. 
(Tenn.) 145. But a soldier acquitted of a charge of homicide by such a court 
martial cannot later be tried for the same act by a United States civil court. 
Grafton v. U. S., 206 U.S. 333. There, however, the act was an offense against 
the United States alone, and, further, that court martial has jurisdiction and 
power to punish concurrent with the civil courts. Ex parte Mason,105 U.S. 
696. Trial by such a court martial may be said quite reasonably to constitute 
former jeopardy. But a New York court martial cannot inflict any punishment 
more serious than dismissal from the service and the imposition of a small 
fine. WV. Y. Military Code, §95. The defendant in the present case, then, had 
been formerly convicted of a breach of military discipline. But his acts were 
also a crime against the state, of which the state court martial had no jurisdic- 
tion. Clearly, therefore, he was never in jeopardy for it. 


DAMAGES — CONSEQUENTIAL DAMAGES — DEVIATION OF ROUTE BY CAR- 
RIER.— The defendant railroad shipped the plaintiffs goods by a route different 
from that agreed upon, so that the plaintiff lost the benefit of a contract of 
sale, which provided that the sale could be avoided by the buyer if the goods 
arrived by other than a specified route. Ae/d, that the plaintiff cannot recover 
for such loss. St. Louis Southwestern Ry. Co. v. La. and Texas Lumber Co., 
109 S. W. 1143 (Tex., Ct. Civ. App.). 

When an action is brought upon the contract of carriage, the carrier’s 
liability is limited to such damages as might reasonably be considered as 
arising from its breach, or such as might reasonably be supposed to have been 
in the contemplation of the parties when they made the contract. Horne v. 
Midland Ry. Co., L. R. 8 C. P. 131. Under this rule the decision in the prin- 
cipal case is clearly correct if the action be considered as brought upon the 
contract. But the deviation might be treated as a conversion. PAzllips v. 
Brigham, 26 Ga. 617._ And in tort the damages which may be recovered are 
those which are the natural and proximate result of the unlawful act, even 
though not contemplated. Brown v. Chicago, etc., Ry. Co., 54 Wis. 342. But 
by the great-weight of authority the loss of a contract, though resulting from 
the tort, is regarded as too remote a consequence to support a recovery of 
damages. Seymour v. Ives, 46 Conn. 109. Thus the result reached in the 
present case is sound, irrespective of the form of the action. 


DrEce1T — DAMAGES — MISREPRESENTATION OF TERMS OF INSURANCE. — 
The defendant’s agent fraudulently represented to the plaintiff that his life 
insurance policies provided for insurance for a certain term and also for subse- 

uent repayment of the premiums with interest. In fact the policies provided 
or no substantial benefits except upon death. The plaintiff accepted the 
licies and paid the premiums until the expiration of the term. He then 
rought an action of deceit against the defendant. He/d, that the plaintiff may 
recover the amount of the premiums paid with interest. Sykes v. Life Ins. Co. 
of Va., 61 S. E. 610 (N. C.). : 
The court reasoned that since the plaintiff might have obtained reformation 
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of the policies and specific performance of the contract, he was entitled to 

damages on such a basis. Probably reformation was an appropriate remedy. 
Smith v. Jordan, 13 Minn. 264. However, such was not the relief sought. 
The result reached follows the weight of authority and the prior decisions of 
the same court in holding that damages in an action of deceit are to be meas- 
ured by the difference in value between what the plaintiff received and what 
he would have received had the representations been true. Heddin v. Griffin, 
136 Mass. 229; Lunn v. Shermer, 93 N. C. 164. The minority, and seemingly 
the correct, view considers the plaintiff's loss and awards the difference in value 
between what he gave and what he received. Smith v. Bolles, 132 U.S. 125. 
In the principal case the plaintiff had received a benefit by way of insurance 
for ten years. His loss was therefore the difference between the value of this 
insurance and the amount paid in premiums. It is submitted that on principle 
the damages should have been so measured. See 14 Harv. L. REv. 454. 


Equity — INJUNCTION — CRIMINAL PROCEEDINGS. — The plaintiff asked 
for an injunction to restrain the defendant, the Police Commissioner of New 
York City, from a threatened interference with his business for violation of the 
Sunday law. Held, that the injunction cannot be granted. Eden Musee 
American Co. v. Bingham, 125 N. Y. App. Div. 780. 

For a discussion of the principles involved, see 14 Harv. L. REV. 293. 


Girrs — IMPERFECT GIFT— APPOINTMENT OF DONEE AS EXECUTRIX.— 
A expressed an intention to give his wife B some bonds, but died before the gift 
was completed, having appointed B his executrix. He/d, that the imperfect gift 
is perfected by the vesting of the property in B as executrix, and that the intention 
to give the beneficial interest to B is sufficient to countervail the equity of the 
beneficiaries under the will. Stewart v. McLaughlin, [1908] 2 Ch. 251. 

This decision, carried to its logical extension, would permit a testator to make 
a valid gift to his executor by merely telling him that he might on the testator’s 
death take whatever personality he cared to. It is submitted that on principle 
this doctrine is wholly unsound. For the transaction here cannot take effect as 
a trust, since an intended gift, which has failed, cannot be converted into an un- 
intended trust. Richards v. Delbridge, L. R. 18 Eq. 11. Nor can it be sustained 
as a gift inter vivos, for there was nodelivery. A/len-West Commission Co. v. 
Grumbles, 129 Fed. 287. Nor is it to be supported as a testamentary disposi- 
tion, since it lacks the formalities required by the Wills Act. And though upon 
the death of a testator the legal title is vested in the executor, nevertheless, it is 
held in a representative capacity, and a promise ofa testator, though based upon 
a meritorious consideration, does not give rise to an equity which can be success- 
fully interposed at the suit of a beneficiary. Whitaker v.Whitaker, 52 N. Y. 368. 


INDICTMENT AND INFORMATION — FINDING AND FILING INDICTMENT — 
EXAMINATION OF ACCUSED BEFORE GRAND JURY.— The defendants were 
compelled to be sworn as witnesses before the grand jury, and to answer ques- 
tions not incriminating themselves, but later they were indicted. He/d, that 
the indictment should not be quashed. U. S. v. Price, 39 N. Y. L. J. 2167 
(Circ. Ct. S. D. N. Y., Aug. 1908). 

The defendant in a criminal case cahnot be made to go upon the witness 
stand. Low v. Mitchell, 18 Mo. 372. A witness, whether a party or not, may 
not be compelled to give testimony incriminating himself. Codurn v. Odell, 30 
N. H. 540. The question in the principal case is whether the defendant, when 
compelled to be sworn as a witness, was a party to a criminal case. The weight 
of authority holds that criminal proceedings are not instituted until a formal 
charge has been made against the accused. The examination of witnesses be- 
fore the grand jury is no part of the criminal proceedings against the accused, 
but is merely to assist the grand ? in determining whether such proceed- 
ings shall be commenced. Post v. U. S., 161 U.S. 583. Grand juries may 
seek information from persons conversant with the matter under investigation, 
and are not bound to exclude a person because it may happen ultimately that 
an indictment be found against him. U.S. v. Kimball,117 Fed. 156. A re- 
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cent case to the contrary seems a pag in that it confuses a witness’s 
privilege with a party’s rights. People v. Gillette, 39 N. Y. L. J. 1293 (N. Y., 
App. Div., June, 1908). 3 


INJUNCTIONS — ACTS RESTRAINED — BALANCE OF CONVENIENCE Doc- 
TRINE. — The defendant company constructed a — of sewage which ex- 
tended on the plaintiff’s land. The plaintiff prayed for an injunction to abate 
the nuisance caused by the discharge of sewage. edd, that the plaintiff is not 
entitled to an injunction. Somerset Water, Light & Traction Co. v. Hyde, 
111 S. W. 1005 (Ky.). 

The case follows numerous decisions which consider public convenience in 
the question of granting an injunction. Valparaiso v. Hagen, 153 Ind. 337. 
That this “balance of convenience ”’ doctrine should be applicable to cases 
where the injury complained of is trivial seems reasonable. E//iott v. Ferguson, 
103 S. W. 453 (Tex.). But its — in cases where the injury is substan- 
tial and the legal remedy admittedly inadequate seems as indefensible in principle 
as it is harsh inits results. The doctrine seems to rest upon two misconceptions 
of the extent of equitable power: the one, that the final settlement of property 
rights lies in a broad discretion of the chancellor and not in the clear font and 
equitable rules which bind the chancellor himself; the other, that a court of 
equity may in effect condemn the property of an individual in the interest of 
the public, a power which the Constitution has placed in the legislature alone. 
Sammons v. City of Gloversville, 70 N. Y. Supp. 284; Simmons v. Mayor, 
etc., of Paterson, 60 N. J. Eq. 385. Further, the doctrine seems unwise in de- 
termining the standard of one person’s right by the convenience of a particular 
public, or even, in its extension, by the necessities of another’s business. L/oyd 
v. Catlin Coal Co., 210 Ill. 460. 


INJUNCTIONS — INTERFERENCE WITH CONTRACTS — TRADING STAMP 
BusInEss. — The agg sold non-transferable trading stamps, redeemable at 
its stores, to merchants, who gave them to customers as a premium upon cash 
purchases. The defendant, a rival concern, purchased from holders or ex- 
changed for its own stamps large quantities of the plaintiff's stamps which 
they sold to brokers, redeemed in large lots, or resold to the plaintiff's sub- 
scribers at a low rate. The plaintiff prayed for an injunction restraining the 
defendant from such practice. He/d, that the plaintiff is entitled to an injunc- 
tion. Hutchinson Co. v. Louis Weber &* Co., 161 Fed. 219 (Circ. 
Ct. N. D. Ill.). See Nores, p. 50. 


JUDGMENTS — ESSENTIALS TO VALIDITY — WAIVER BY TESTATOR OF 
PERSONAL SERVICE ON Executor. — A, of Michigan, agreed with B, of 
Massachusetts, to submit a matter in dispute to arbitration under rule of court, 
the award to be binding on their executors in case of death. A died before the 
final award, and after notice by publication on A’s executors judgment was 

iven for B. Held, that the judgment is not binding on A’s executors in 

ichigan. Brown v. Fletcher, 210 U. S. 82. 

The “full faith and credit” clause of the Constitution does not prevent the 
court of a state in which the judgment of a sister state is presented from im- 
peaching it for want of jurisdiction. Thompson v. Whitman, 18 Wall. (U. S.) 
457- The test of jurisdiction is to be made at the time of verdict, not at the 
time of the commencement of the suit. Thus, jurisdiction over a citizen of 
another state is lost by his death, and it cannot be revived against his foreign 
executor, for personal service dies with the person. /omes v. Jones, 15 Tex. 
463. A contract to waive personal service on oneself is probably good. See 
15 Harv. L. Rev. 746. But a contract to waive personal service on one’s for- 
eign executor has no effect. For a contract waiving appearance can give no 
greater right than actual appearance, and if an executor voluntarily submits 
to the jurisdiction of a foreign court, a judgment by that court is not binding on 
the estate, since an executor’s representative character is a qualified one and 
cannot be extended beyond the jurisdiction of the court which created it. 
Fudy v. Kelley, 11 Il. 211, 
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LANDLORD AND TENANT — SURRENDER BY OPERATION OF LAW — EFFECT 
OF INTENT OF PARTIES. — The plaintiff was cestui gue trust under a lease to 
his trustee. He took a new lease for a longer term, running directly to himself. 
The new lease was void. He/d, that the original lease is not surrendered by 
operation of law. Zick v. London United Tramways, Lid., [1908] 2 K. B. 
126. See NOTES, p. 55. 


LIBEL AND SLANDER — ACTS AND WorDS ACTIONABLE — SUIT By Cor- 
PORATION. — The defendant said that the plaintiff, a business corporation, 
was “composed of a lot of fakirs, robbers, thieves, and business pirates, who 
are devoted to fraudulent practices, and take advantage of men when in 
their weakest position to extort money from them and give them absolutely 
nothing in return.” He/d, that the plaintiff cannot maintain an action for 
slander. Hapgoods v. Crawford, 125 N.Y. App. Div. 856. 

For a discussion of the principles involved, see 21 Harv. L. REv. 60. 


LIBEL AND SLANDER — PRIVILEGED COMMUNICATIONS — INFORMATION 
SUPPLIED BY COMMERCIAL AGENCY. —Communications made in good faith 
by a commercial agency to a subscriber who had specifically requested them, 
contained statements defamatory of the plaintiff's character. edd, that such 
communications are not privileged. Macintosh v. Dun, [1998] A. C. 390. 

Statements, though defamatory, are privileged if made by one who has a legal 
or moral duty to do so, to one who is interested in the subject matter. Roth- 
hotz v. Dunkile, 53 N. J. L. 438. So, a communication is privileged if made in 
answer to a proper inquiry. Kine v. Sewell, 3 M. & W. 297. The particular 
facts of the principal case come before the English courts for the first time, 
and the rule is departed from on the po that public policy does not require 
protection of those who “trade in other people’s character”: competition, the 
court fears, will lead to malpractice in the collecting of information. This dis- 
tinction is inconsistent with former decisions. The American courts recognize 
that modern business conditions demand that knowledge of the financial and 

ersonal trustworthiness of a firm be readily ascertainable, and they accord- 
ingly protect a commercial agency which has transmitted communications, con- 
fidentially and in good faith, to a customer having an interest in the subject 
matter. Ormsby v. Douglass, 37 N.Y. 477. Information, however, which is 
volunteered, such as a general report sent out to subscribers, is not privileged. 
Douglass v. Daisley, 114 Fed. 628. 


LIMITATION OF ACTIONS— NATURE AND CONSTRUCTION OF STATUTE — 
WHERE AND WHEN CAUSE OF ACTION ARISES. — The defendant executed 
promissory notes in Kansas payable in that state. Before they became due he 
removed to Washington, where he remained for the statutory period. He then 
went to Idaho, where suit was brought. An Idaho statute provided that “ when 
a cause of action has arisen in another state, . . . and by the laws thereof an 
action cannot there be maintained against a person by reason of the lapse of 
time, an action thereon shall not be maintained against him in this state.” Hed, 
that the action lies against the defendant. West v. Theis, 96 Pac. 932 (Idaho). 

The result in such cases depends on the interpretation of the clause ‘* when a 
cause of action has arisen.” It has been held that-a cause of action cannot 
arise in the state where a debt is payable when the debtor is not personally 
within the jurisdiction. Luce v. Clark, 49 Minn. 356. But the better view 
is that in such a case, wherever the debtor may be, a cause of action arises. 
Doughty v. Funk, 15 Okl. 643. Hence a cause of action arose in Kansas 
when the notes matured. Lawson v. Tripp, 95 Pac. 520 (Utah). It has 
been held that a cause of action arises whenever the courts of a state have 
power to adjudicate upon the particular matter involved. Hyman v. McVeigh, 
10 Chi. L. N. 157 (Ill.). According to this doctrine a cause of action arose 
in Washington, as well as in Kansas, and being barred in Washington was 
barred in Idaho. But this reasoning confuses “ cause arising” with “right 
accruing ’’ and seems unsound. McKee v. Dodd, 93 Pac. 854 (Cal.). There- 
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fore, since the action in Kansas was not barred — for the debtor was not in the 
jurisdiction — the case is correct. Moreover, it is supported by the weight of 
authority. McCann v. Randall, 147 Mass. 81. 


LIMITATION OF ACTIONS— NEW PROMISE AND PART PAYMENT — DE- 
LIVERY OF CHECK PAYABLE IN FUTURE.— More than six years prior to the 
bringing of suit the defendant delivered to the plaintiff a check in part payment 
of an old obligation. By —_— between the parties the check was not pre- 
sented and paid until a day less than six years before the action was com- 
menced. edd, that the plaintiff’s claim is barred by the Statute of Limitations. 
Marreco v. Richardson, 24 T.L. R. 624 (Eng., Ct. App., May 15, 1908). 

A voluntary part payment revives an obligation barred by the Statute of Lim- 
itations, on the reasoning that the transaction involves a recognition of the debt 
and a promise to discharge it. Cleave v. Jones, 6 Exch. 573. The court 
here holds that the promise must be implied as of the date of delivery of the 
check, following a decision that a bill of exchange drawn for future payment is 
evidence of a promise made at the date of drawing only. Gowan v. Forster, 
3 B. & Ad. 507. Ch. Turney v. Dodwell,3 E. & B. 136; Smith v. Ryan, 39 
N. Y. Super. Ct. 489. It seemsclear that if a new promise is anywhere to be 
found, it must be implied from some affirmative act of the debtor. Such an 
act is the transfer of the check; its payment, onthe other hand, is an act of 
the bank. To imply that the promise involved in the delivery continues and 
is therefore repeated at the moment of payment, would be to draw an impli- 
cation from another implication, and that without any equitable basis. In 
refusing to adopt such a fiction the court seems eminently sound. 


MUNICIPAL CORPORATIONS — LIABILITY FOR TORTS — ORDINANCE RAT- 
IFYING UNAUTHORIZED ACT OF Mayor. — Under its charter a city could 
change street grades only by ordinance. The defendant, who was mayor of the 
city, in pursuance of a resolution of the council, changed a street grade near 
the alley upon which the plaintiff's property abutted, rendering it unaccessible 
to vehicles. An ordinance authorizing the change was passed some time after. 
Held, that the defendant is liable for damage done previous to the passing of 
the ordinance. Faust v. Pope, 111 S. W. 878 (Mo.). 

The plaintiff had a right to have the street kept open for the benefit of his 
property. Longworth v. Sevedic, 165 Mo. 221. Unless justified by the subse- 
quent ordinance, the change in grade without proper authorization was a tres- 
pass for which the mayor is liable as an individual. Reed v. Peck, 163 Mo. 
333- A municipal corporation has certain powers conferred upon it, which 
must be performed in the manner prescribed. Cross v. Morristown, 18 N. J. 
Eq. 305. Since grading could be authorized only by ordinance, any grading 
not so done was ultra vires and incapable of ratification; for otherwise the 
express power granted by charter would be disregarded. Page v. Belvin, 
88 Va. 985. A recent decision which permits ratification may be distinguished 
on the ground that in it the city council was empowered to grade without the 
authorization of an ordinance. Wolfe v. Pearson, 114 N. C. 621. Even then 
the decision might be assailed on the ground that ratification should not be 
permitted when to do so would deprive a third party of a vested right of action. 
Bird v. Brown, 4 Exch. 786. The principal decision, then, seems clearly 
correct. 


QUASI-CONTRACTS — MONEY PAID UNDER DURESS OR COMPULSION OF 
Law — PAYMENT TO PuBLIC SERVICE CORPORATION. — The plaintiff with 
full knowledge of the facts, and without fraud on the defendant’s part, volun- 
tarily paid to the defendant telephone company an excessive charge. The 
plaintiff sued for the overpayment. He/d, that the mere fact that the defendant 
1s a public service corporation does not constitute such compulsion as to allow 
arecovery. Jélinois Glass Co. v. Chicago Telephone Co., 85 N. E. 300 (lll.). 
See NOTES, p. 52. 


REPLEVIN — STATUTORY REDELIVERY BOND— ACCIDENTAL DESTRUC- 
TION OF PROPERTY BEFORE VERDICT. — The defendant, in an action of re- 
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plevin, executed a statutory redelivery bond and retained possession of the 
property. Through no fault of the defendant the property was — | 
fire. The court then found the issues in the replevin suit for the plaintiff. 
Held, that the plaintiff is entitled to the full value of the property. Bradley v. 
Campbell, 111 S. W. 514 (Mo.). 

The weight of authority supports this decision. Hinkson v. Morison, 47 
Iowa 167; George v. Hewlette, 12 So. 855 (Miss.). Contra, Pope v. Jenkins, 
30 Mo. 528. Opposing decisions are based on the rule that if the condition of 
a bond becomes impossible of performance by act of God, the penalty is saved. 
The application of this rule to a case like the present is specious, for it makes 
no distinction between the liability of a wrongdoer and that of a mere bailee. 
It is just that a bailee should be excused by the accidental destruction of the 
subject matter of the bailment. UW S. v. Thomas, 15 Wall. (U.S.) 337. But 
where there is a precedent wrong, and the obligor’s liability does not rest wholly 
upon the contract, he should bear the loss of the property. The defendant in the 
principal case was a wrongdoer, for he was holding the plaintiff's property against 
the latter’s will. He should not be allowed to keep such property at the owner’s 
risk, for he has deprived him of the opportunity of disposing of it pending the 
litigation. 

TAXATION — WHERE PROPERTY MAY BE TAXED— OPEN ACCOUNTS 
TAXED AT DEBTOR’sS DOMICILE. —A Connecticut insurance company con- 
ducted business in Louisiana through an agent. The company extended no 
credit to its customers, but on delivery of each policy a debt arose from the 
agent to the company for the amount of the premium. e/d, that the debt 
is taxable in Louisiana. National Fire Ins. Co. v. Board of Assessors, 46 So. 
117 (La.). 

This case is contrary to many early decisions in Louisiana, but follows the 
more recent trend of judicial decision in that state, and in others, to tax debts 
and choses in action at the domicile of the debtor. The court, by this decision, 
extends the doctrine for the first time in Louisiana to open accounts not repre- 
sented by some tangible document. For a discussion of the principles in- 
volved, see 15 HARV. L. REV. 680; 20 sid. 656. 


TENANCY IN COMMON — PURCHASE BY ONE TENANT AT FORECLOSURE 
SALE OF CoMMON PROPERTY. — After the death of a mortgagor of land the 
py was purchased by one of the heirs at the foreclosure sale. He/d, that 

e holds the title free from any trust in favor of his co-heirs. ackson v. Baird, 
61 S. E. 632 (N. C.). : 

The case is opposed by virtually all American authority. Savage v. Bradley, 
149 Ala. 169; Moy v. Moy, 89 lowa 511. But on principle the decision seems 
unassailable. It is, indeed, established law in the United States that co-tenants 
stand in a fiduciary relation to one another, and that the “econ by one co- 
tenant of an encumbrance on the common estate inures to the benefit of all who 
elect to contribute their shares of the purchase price. Van Horne v. Fonda, 
5 Johns. Ch. (N. Y.) 388. The basis of the doctrine is that it is inequitable for 
one co-tenant to obtain a title adverse to his fellows. In the principal case, how- 
ever, the co-tenancy itself has ceased through the sale, and each has an equal 
chance to buy back. Sutton v. Fenkins, supra. And the case is clearly dis- 
tinguishable from repurchase by a co-tenant at a tax sale, which revives the co- 
tenancy, on the — ground that purchase by any one under a legal duty to 
discharge the obligation to the state operates as a simple payment of the tax. 
Delashmutt v. Parrent, 39 Kan. 548. The English doctrine that there is no 
fiduciary relation between co-tenants seems preferable. Kennedy v. de Trafford, 
[1897] A. C. 180. See 9 Harv. L. REv. 427. 


Torts — LIABILITY OF A County — INJURY TO PROPERTY RIGHTS. —A 
county employee, while repairing a road, negligently diverted a watercourse 
which destroyed the plaintiff's house. edd, that the county is liable. Jat- 
sumura v. County of Hawaii, 19 Haw. 18. See NOTES, p. 54. 

VENDOR AND PURCHASER — REMEDIES OF PURCHASER — VENDEE’S LIEN 
AFTER RESCISsION. — After paying part of the purchase price on an executory 
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contract for the sale of land, the vendee sued for a rescission on the ground of 
fraud, and in the same action sued to recover the money paid and to establish 
and foreclose a lien on the land therefor. AHe/d, that though the plaintiff is 
entitled to a rescission and the return of the money, the lien is lost by the 
rescission. Davis v. Rosenzweig Realty Co., 192 N. Y. 128. 

A vendee is generally allowed an equitable lien for money paid under an 
executory contract for the purchase of land. LZiterman v. Hyman, 192 N. Y: 
113; see 9 HARV. L. REv. 486. This lien is based, not on the contract, but, as 
in the case of a vendor’s lien after conveyance, on the necessity of doing justice 
as between vendor and purchaser in the relation created by the contract. 
Whitbread & Co., Lid. v. Watt, [1902] 1 Ch. 835. And since the lien affords 
to the vendee security for the purchase money paid before conveyance, the 
analogy to an equitable a lien is very close. Rose v. Watson, 10 
H. L. Cas. 672. The mere fact of rescission clearly does not destroy the 
equitable basis of this vendee’s lien. Accordingly, the English and some 
American courts have definitely held that such a lien survives rescission. 
Whitbread &* Co., Lid. v. Watt, supra; Galbraith v. Reeves, 82 Tex. 357. 
Furthermore, as the very fact of suing to foreclose the lien would seem to consti- 
tute an election to rescind the contract, the many American courts which allow 
such suits after the vendor has failed to make a good title, apparently accept 
thatdoctrine. Occidental Realty Co., v. Palmer, 117 N. Y. App. Div. 505. The 
present case would therefore, both on principle and authority, seem unsound. 


WAGERING CONTRACTS — RECOVERY OF MONEY LENT FOR GAMBLING. — 
The plaintiff lent money to the defendant’s testator knowing that it might be 
used in gambling. The money was lent and so used in a jurisdiction where 
gambling was not illegal. Ae/d, that the plaintiff may recover. Saxby v. 
Fulton, 24 T. L. R. 856 (Eng., K. B. D., July 27, 1908). 

The English courts hold that the fact that money is lent for the express 
purpose of gambling will not defeat recovery if the contract is made and the 
money so used in a jurisdiction where gambling is not illegal. Quarrier v. 
Colston, 1 Phil. 147. The weight of American authority follows this doctrine. 
Ward v. Vosburgh, 31 Fed. 12. Opposing jurisdictions maintain that comity 
does not require a state to enforce contracts conflicting with its own conception 
of public policy. Pope v. Hanke, 155 Ill. 617. Conceding the soundness of 
the minority doctrine, the present holding would still-seem correct, for the case 
must be distinguished from one wherein the loan is for the express purpose of 
gambling in a state where that practice is ra x Money so lent cannot be 
recovered. McKinnell v. Robinson, 3 M. & W. 434; Tyler v. Carlisle, 79 
Me. 210. But where the money is placed at the absolute disposal of the 
borrower, as in the principal case, the mere knowledge of the lender of the 
other’s intention to use it in illegal gaming does not so render him Jarticeps, 
criminis as to defeat recovery. Fackson v. Bank of Goshen, 125 Ind. 347.. 


BOOKS AND PERIODICALS. 
I. LEADING LEGAL ARTICLES. 


EQUITABLE JURISDICTION OF NUISANCE. — In most of the United’ States it 
has been held that upon a bill to abate a nuisance, when the plaintiff's right or 


the defendant’s wrong is disputed and doubtful, a permanent injunction will not 
issue unless the plaintiff has f hed a judgment at law. Whether or 


1 See 5 Pomeroy Eq. Jur., §§ 519 e¢ seg. In England, New York, and California the 
statutes regulating procedure are construed to have abolished the rule. Roskell 7. Whit- 
worth, L. R. § Ch. 459; Corning v. Troy Factory, 40 N. Y. 191; Lux v. Haggin, 69 
Cal. 255, 284. 
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not an equity judge to-day would consider himself bound by this rule of alleged 
expediency,’ the definitive abolition of it would remove a pitfall from an im- 
portant field of modern litigation, and is to be desired. Such is the conclusion 
reached by Professor William Draper Lewis, who has exhaustively set forth in 
a recent article what he believes to be the only possible, that is, the historical, 
explanation of the rule. Jnjunctions against Nuisances and the Kule Reguir- 
ing the Plaintiff to Establish His Right at Law, 56 U. P. L. Rev. 290 (May, 
1908). No explanation lies in the necessity of jury trial, inasmuch as equity 
decides difficult questions of fact in other kinds of injunction cases, as waste, 
unfair trade competition, trespass and interruption of easement when title is not 
disputed, and others; moreover, a feigned issue at law, or the statutory equiva- 
lent, may always be directed. Professor Lewis fastens the responsibility for 
the rule chiefly upon Lord Eldon,’ who stood at the end of a century in which 
the doctrine that no question of title to land could be tried except at law had 
become fixed. This prohibition extended to injunctions in es of ease- 
ments, since these if allowed would usually decide the title to the land or the 
existence and extent of the title to the easement. On the other hand, no diffi- 
culty was felt in entertaining a bill to enjoin waste, because in such a case no 
question of title would probably be in issue. The mistake which the writer 
ascribes to Lord Eldon was that he classed bills to abate nuisance, which involve 
no question of title, with cases on easements instead of with those on waste. 
The confusion of nuisance with interruption of easement may be traced to the 
common law assize of nuisance, which lay for either tort, and to the consequent 
confused nomenclature. The rule, then, not only is useless in modern practice, 
but grew out of an ancient error of principle. 

Some doubt, however, ry é be cast on the writer’s contention that Lord El- 
don erred when he applied the same rule of procedure to nuisances as to inter- 


ruption of easements. Professor Lewis defines nuisance to be the interruption of 
the plaintiff’s use of his property, not involving a trespass, and not actionable un- 
less actually damaging; whereas interruption of easement involves interruption 
of possession, and is actionable without present damage: in the former class he 
would put the violation of a landowner’s right to pure air, in the latter the vio- 
lation of a riparian owner’s right to pure water. But it does not appear that 


questions of title would more likely be raised by a bill to enjoin pollution of 
water than by one to protect air. Again, although the writer admits that the 
point is open, he indicates his view that a prescriptive right to commit a nui- 
sance® ought not to be countenanced. It is submitted, however, that if the 
contrary view should be taken, many suits to abate nuisance would present 
questions of title similar to those presented in the case of an easement claimed 
by prescription. Finally, at this date certainly the same practical considerations 
which move the writer to deprecate the rule as to nuisances should apply to 
the analogous rules governing trespass and easement cases where title is dis- 
= for the modern landowner probably values the mere title to his land no 

igher than his right to restrain interference with the enjoyment of it —he 
needs a common law action no more to protect the one than the other. . 


‘THE ADMINISTRATION OF INTERNATIONAL LAw BY STATE Courts. — As 
international law comes to be more generally recognized as a complete, though 
perhaps not yet well defined, system of law, the question naturally presents it- 
self as to how far the citizens of a state, as individual members. of society, are 
to be bound by its precepts. Our courts have frequently decided that when it 
becomes necessary in the adjudication of a case they will take judicial cog- 
nizance of and apply the accepted principles which govern the family of nations.1 

2 See Ames, Cas. Eq. Jur. 560 2. 
8 Crowder v. Tinkler, 19 Ves. 617. 


# Pillsworth v. Hopton, 6 Ves. 51. 
5 See 2 Wood on Nuisance, Ch. 20. 


1 Moultrie v. Hunt, 23 N. Y. 394, 396. 
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‘This being so, it has been asserted that international law has been judiciall 
established to be law in the same sense that national law is, and that it consti- 
tutes an integral part of the municipal law of England and of the United States.? 
The soundness of this conclusion is questioned in a recent article. Zhe Legal 
Nature of International Law, by W. W. Willoughby, 2 Am. J. of Int. L. 356 
on 1908). The author admits as true the statement that our courts will 
and constantly do adopt and apply established principles of international law; 
but not, he says, before these principles have first been impliedly adopted by the 
English or American state as a portion of its municipal law. These principles, 
the product of international usage and agreement, derive their legal force, when 
applied in the courts, from the sanction of the state whose laws the court ad- 
ministers. But the apparent conflict of opinion between Mr. Willoughby and 
Dr. Scott, when reduced to its lowest terms, seems to resolve itself into a mat- 
ter of phraseology. 

When any number of persons associate themselves in one political unit, 
~~ must necessarily adopt a law, conceived of as an entity. For “a state is a 

y of free persons united together for the common benefit, to enjoy peaceably 
what is their own, and to do justice toothers.”* But that assumes the existence 
of rights. Rights are created by law, and without law there can be no rights ; 
so that the creators of the state in assuming that rights exist, must necessarily 
adopt, directly or impliedly, a law from which those rights spring. Having 
adopted law, as yet undefined and perhaps unknown, unless embodied in a 
statute, the state creates courts of justice into which all men may bring their 
disputes for settlement; and it is the duty of the judges to discover the law of 
the case, that is, to apply that part of law which has created the rights and 
through them the wrongs of the litigants. These decisions are evidence of the 
law.* By this process have our several states adopted non-statutory common- 
law principles, and in like manner, Mr. Willoughby says, the principles of 
international law have been adopted into the law of the state: “thus, in fact, 
these principles are recognized and enforced, not as international law, but as 
municipal law.” This must in fact be so; for the courts of any state administer 
— one system of law, comprising many branches, such as contracts, torts, 
and international law. 

It seems difficult to find any real point of difference between the author’s 
conclusions and those reached by Dr. Scott, which he purports to refute. The 
two seem to uphold, perhaps in different words, the same and, as it undoubtedly 
seems, the correct view. 


AMENDMENTS TO THE CoDE oF CIVIL PROCEDURE IN 1908. Amon. Citing recent 
decisions affecting the law in New York. 14 Bench & Bar 51. 

AMERICAN THEORY OF INTERNATIONAL ARBITRATION, THE. Anon. Comparing 
the arbitration treaties of 1904 with those of 1908. 2 Am. J. of Int. L. 387. 

ASSIGNABILITY OF LIFE INSURANCE POLICY TO ONE PAYING THE Puemrow. 
Edwin Maxey. 20 Green Bag 232. 

BOMBARDMENT BY NAVAL Forces. Yames Brown Scott. A thorough treatment of 
the authorities and of the declarations of the Hague conferences on the subject. 
2 Am. J. of Int. L. 285. 

BURGERMEISTER, GERMANY’S CHIEF MUNICIPAL MAGISTRATE, THE. oseph Torrey 
Bishop. 2 Am. Pol. Sci. Rev. 396. 

CHANGE OF THE PROPERTY IN Goops BY SALE IN MARKET OveRT, THE. /. G. 
Pease, Origin and history of law as to Market Overt. 8 Colum. L. Rev. 375. 
CHARACTER OF GOVERNMENT DEPENDS UPON ITS LEGAL PROCEDURE. . 2 

”" hes. Maintaining that radical changes in legal procedure are unwise. 3 Ill. 
. Rev. 24. 
Courts. J. Kelso. A discussion of methods and results. 28 Can. 
163. 


Ne Legal Nature of International Law, by James Brown Scott, in1 Am. J. of ' 
L. 831. 

Chisholm v. Georgia, 2 Dall (U. S.) 419, 455. 

1 Bl. Comm. 68; Swift v. Tyson, 16 Pet. (U. S.) 1, 18. \ 
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CLAIM OF A FEDERAL RIGHT TO ENFORCE IN ONE STATE THE DEATH STATUTE 
OF ANOTHER, THE. Henry Schofield. 3 Ml. L. Rev. 65, 

Cope or Lecat Eruics, A. Charles A. Boston. Submitting a specimen code. 20 
Green Bag 224. 

CONSTITUTIONALISM. George E. Fellows. An historical discussion of the adoption of 
the Constitution. 1 Me. L. Rev. 122. 

CORPORATION IN THE STREET, THE. Charles L. Dibble. Pointing out the modern 
tendency towards granting wider privileges in the use of streets and exacting 
greater remuneration. 6 Mich. L. Rev. 624. 

Court OF SPECIAL SESSIONS OF THE CiTY OF NEW YorK, THE. W. A. Purring- 
ton. A discussion of this court’s work and usefulness. 13 Bench & Bar 12. 

DARTMOUTH COLLEGE CASE, THE. Robert Sprague Hall, Arguing that the scope of 
the decision should be limited to educational institutions. 20 Green Bag 244. 

DocTRINE OF THE LIABILITY OF THE MASTER FOR THE TORTS OF HIS SERVANT, 
AND Its ANOMALIES IN ILLINOIS, THE. Charles Lederer. Submitting that 
public policy is the basis of the master’s liability. 2 Ill. L. Rev. 553. 

Errect OF A GRANT OF LAND AND THE REFORM OF REAL PROPERTY Law. 
7. & ; n Williams. A discussion of the effect of a mortgage deed on seisin. 

2 Sol. J. 527. 

Eyvicr OF A Geant oF LAND BY WAY OF MorRTGAGE. 7. Cyprian Williams. 
Arguing that by a mortgage deed the mortgagee becomes seised in fee without 
taking possession. 52 Sol. J. 510. 

EVOLUTION OF THE ENGLISH JoInT STocK LIMITED TRADING COMPANY, THE. 
Frank Evans. 8 Colum. L. Rev. 339. 

ExECUTION OF SEALED INSTRUMENTS BY AN AGENT, THE. Floyd R. Mechem. 
6 Mich. L. Rev. 552. 

EXTRATERRITORIAL ENFORCEMENT OF STATUTES IMPOSING DOUBLE LIABILITY 
UPON STOCKHOLDERS, THE. Arthur K. Kuhn. 17 Yale L. J. 457. 

IMPORTANCE OF THE LAST WILL AND TESTAMENT, THE. Virgil M. Harris. 
41 Chi. Leg. N. 23. 

INCOME OF UNCONVERTED REAL ESTATE, THE. Anon. 52 Sol. J. 657. 

INJUNCTIONS AGAINST NUISANCES AND THE RULE REQUIRING THE PLAINTIFF 
To EsTaBLisH His RiGut AT Law. William Draper Lewis. 56 U. P. L. Rev. 
289. See supra. 

INJUNCTION PLANK, THE. Charles C. Moore. Urging trial by jury in certain cases 
of contempt. 12 L. N. (Northport) 87. 

INTERNATIONAL BANKING, OR FOREIGN EXCHANGE AND INCORPORATED BANKS. 
William G. Bliss. A discussion of some of the difficulties encountered by banks 
in this important branch of banking. 25 Bank. L. J. is 

INVASION By ExpRESS COMPANIES, AN. Nathan B. Williams. Maintaining that 
express companies have wrongly been allowed to carry mailable matter. 16 
Am. Lawyer 260. 

Is THE RENVOI A PART OF THE COMMON LAW? Edwin H. Abbot, Jr. 24 L. 
Quar. Rev. 133. 

JUDICIAL ASPECTS OF THE PEACE MOVEMENT. Hayne Davis. The Hague Arbi- 
tration Tribunal. 16 Am. Lawyer 210. 

JURISDICTION IN SALVAGE CAsEs. James D. Dewell, Jr. Arguing that in certain 
cases there is common law jurisdiction. 17 Yale L. J. 51 

LABOR ORGANIZATIONS IN LEGISLATION. erome C. Knowlton. A criticism of re- 
cent decisions and statutes in regard to labor organizations. 6 Mich. L. Rev. 609. 

Law oF IMPEACHMENT IN THE UNITED States, THE. David Y. Thomas. 2 Am. 
Pol. Sci. Rev. 378. 

Law RELATING TO MONEYLENDERS AND MONEYLENDING, THE. Eric G. Floyd. 
A discussion of the English law on the subject. 30 L. Stud. J. 158. 

Law TEACHER: His FUNCTIONS AND RESPONSIBILITIES, THE. H. B. Hutchins. 
8 Colum. L. Rev. 362. 

LEGAL NATURE OF INTERNATIONAL Law, THE. W. W. Willoughby. Maintaining 
that to be binding on a nation each rule of International Law must be adopted by 
the nation. 2 Am. J. of Int. L. 357. See — 

LIABILITY FOR MISREPRESENTATION. Geo. S. Holmested. 44 Can. L. J. 513. 

LIMITED PARTNERSHIP IN AMERICA AND ENGLAND. Francis M. Burdick. A com- 
parison of the law in the two countries. 6 Mich. L. Rev. 525. 

‘List oF LEGAL NoveE.s, A. ohn H. Wigmore. A classification and discussion of 
novels containing legal characters or episodes. 2 Ill. L. Rev. 574. 

MEANING OF COASTING-TRADE IN COMMERCIAL TREATIES. L. Oppenheim. Em- 

} ghevting the need of a clearer definition of the term Coasting Trade. 24 L. Quar. 

ev. 328, 
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Movern DIALOGUE BETWEEN DocToR AND STUDENT ON THE DISTINCTION 
BETWEEN VESTED AND CONTINGENT REMAINDERS. Albert Martin Kales. 24 
L. Rev. 301. 

Mora Duty To Alp OTHERs AS A Basis oF Tort LiaBiLiry, THE. II. Francis 
Hf. Bolen. 56 U. P. L. Rev. 316. 

MUNICIPAL GOVERNMENT BY ComMIssION. W. H. Moore. Maintaining that muni- 
a ey reform is preferable to government by commission. 28 Can. L. 

ev. 3 

NEGLIGENCE UNDER THE EMPLOYERS’ LiaBILIty Act. Raymond D. Thurber. A 
discussion of the law in New York. 13 Bench & Bar 17. 

New FEDERAL Emptoyers’ LiaBiuity Act, THE. Theodor Megaarden. Compar- 
ing text of act of 1908 with that of act of 1906. 12 L. N. (Northport) 44. See 22 
Harv. L. REv. 38. 

One one THE. ohn Bell Sanborn. 42 Am. L. Rev. 362; 31 N. 

. L. J. 196. 

Pasi Book AND ForGcery. W. F. Chipman. Discussing whether a depositor’s 
failure to notify bank of its acceptance of forged cheque absolves the bank from 
28 Can. L. T. 527. 

PRESENT PRACTICE WITH RESPECT TO DEFECTIVE TRANSFERS OF STOCK OR 
SHares. MV. G. Pilcher. Pointing out the confusion of present conditions. 
5 Com. L. Rev. 152. 

PREVENTION OF CRIME, THE. Marcus Dods. Advocating indeterminate sentences. 
20 Jurid. Rev. 160. 

er IN THE ILLINOIS LAW OF DESCENT, A. Albert M. Kales. 3 Ul. L. 

ev. 74. 

RECENT EUROPEAN LEGISLATION WITH REGARD TO COMPENSATION FOR INDUus- 
TRIAL ACCIDENTS. Kenelm E. Digby. 17 Yale L. J. 485. 

SANCTION OF INTERNATIONAL Law, THE. Z/ihu Root. Maintaining that interna- 
— law is based on public opinion. 2 Am. J. of Int. L. 451; 53 Ohio L. 

ul. 332. 

SCIENCE > INTERNATIONAL LAW, THE: ITs TASK AND METHOD. ZL. Oppenheim. 
2 Am. J. of Int. L. 313. 

SCIENTIFIC ASPECT OF DUE PRocEss OF LAW AND CONSTRUCTIVE CRIMES, THE. 
Theodore Schroeder. Arguing that too much attention may be paid to judicial 
decisions and too little to justice. 42 Am. L. Rev. 3 

SPECIFICATION OF THE ABUSES OF THE CONTINGENT FEE, A. From the report 
of the Committee on Contingent Fees of the New York State Bar Association. 
12 L. N. (Northport) 68. 

Status OF ENEMY MERCHANT SHIPS. Yames Brown Scott. 2 Am. J. of Int. L. 259. 

SUBSTITUTE FOR A CENTRAL BANK, A. Mewton D. Alling. Maintaining that a 
central bank is neither necessary nor desirable. 25 Bank. L. J. 251. 

UniFormM Laws By INTERSTATE Compact. Ben W. Fonnson. 6 Oh. L. Rep. 208. 

Union LaBets. W. A. Martin. A discussion of what protection from infringement 
should be accorded union labels. 42 Am. L. Rev. 511. 

Use OF SUBMARINE MINES AND TORPEDOES IN TIME OF WAR, THE. C. A. 
Stockton. A discussion of the rules adopted at the Hague Conference. 2 Am. J. 
of Int. L. 276. 

Wuat CONSTITUTES THE “END” OF A WILL. Anon. 53 Oh. L. Bull. 137. 
WHAT PERSONS ARE WITHIN THE PURVIEW OF STATUTES AFFECTING THE EN- 
FORCEMENT OF CLAIMS FOR SERVICES. C. B. Labatt. 44 Can. L. J. 360. 
Writ or HasBeas Corpus, THE. Clarence C. Crawford. An historical treatment 

of the subject. 42 Am. L. Rev. 481; 125 L. T. 400, 420. 


Il. BOOK REVIEWS. 


Tue Law oF Torts. By John W. Salmond. London: Stevens and Haynes. 
1907. pp. xxviii, 507. 8vo. 

The writer of this work is a New Zealand barrister, py a Professor of 
Law in the University of Adelaide, South Australia, and already favorably 
known as an author through his treatise on Jurisprudence, previously noticed in 
these pages.! 


1 16 Harv. L. REV. 315. 
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This work on Torts is worthy to be placed on the same shelf with Pollock or 
Clerk & Lindsell. It has the great merits of condensation and clearness, — 
two qualities which are apt to go together. The author has done his own 
thinking, and, as a general rule, has expressed his thoughts in his own words. 
But there is no striving after new or odd ways of “ putting things,” no love of 
novelty for its own sake. No difficulties are evaded. Indeed, the author does 
not content himself with examining questions which have already come before 
the English courts. He anticipates and discusses questions which are likely to 
arise. It is interesting to note that in at least two instances his prophecies 
accord with decisions given inthe United States. 

Mr. Salmond follows up his general statements and definitions with specific 
applications and illustrations, so carefully framed that little room is left for 
misapprehension as to the meaning of his general propositions. A good 
example is found in his examination of the respective functions of the judge 
and jury in relation to the question of probable cause in actions for malicious 
prosecution (pp. 460-461), and also as to proof of negligence (pp. 26-28). 

For instances of clearness and condensation reference may be made to a 
paragraph of ten lines on the question whether a father may be held liable for 
the torts of his children (p. 60); a single page on “Lunacy as a Defence in an 
Action of Tort” (p. 61); and five pages discussing all the considerations which 
must be taken into account in determining when a civil action for damages can 
be maintained for a breach of statutory duties (pp. 472-477). f 

Under the head of “ The Rule in Davies v. Mann” there is a valuable dis- 
cussion as to the necessity of showing, in order to hold a defendant, that he 
“ either knew or ought to have known of the danger created by the prior negli- 
gence of the plaintiff.” Whether one agrees or disagrees with the author’s 
results as to various of his illustrations on pages 39 and 40, it must be admitted 
that those illustrations present vital problems. 

While Mr. Salmond does not hesitate to criticise some established doctrines, 
he takes care to state distinctly what the existing law is before he considers 
what it ought to be. See, for example, p. 416. 

A few scattered extracts may give some idea of his general style : 

“In the proposition that an action of deceit will lie only for a statement of 
fact, the term fact is used to include everything except a promise” (p. 419). 

“. . . wager of law, a form of licensed perjury which reduced to impotence 
all proceedings in which it was allowable ” (p- 286). 

As to judgment in trover for the value of the goods, followed by satisfaction : 
“It is in effect a compulsory purchase of the goods by the defendant ”’ (p. 


9). 

* Mere negligence in the making of false statements is not actionable either 
as deceit or as any other kind of tort. This is the anomalous rule established 
by the House of Lords in the leading case of Derry v. Peek. Although in 

most all other forms of human action a man is bound to take reasonable care 
not to do harm to others, this duty does not extend to the making of statements 
on which other persons are intended to act” (pp. 419, 420). 

“It is sometimes said that a person is presumed in Jaw to intend the natural 
and probable results of his acts. . . . Such a form of statement, however, is 
useless and misleading. So far as it is true at all, it is simply an improper way 
of saying that a person is responsible for the natural and probable consequences 
of his acts, whether he intended them or not” (p. 104, note 3). 

In classification and nomenclature the author generally follows ordinary 

e, but some exceptions may be noted: 

(1) At the close of the book he has a chapter entitled “ Residuary Forms of 
Injury,” a sort of sink into which are thrown the sub-titles which did not fit in 
under any of the ordinary leading divisions. 

(2) He has inserted as a separate title “Injurious Falsehood,” which’ he 
carefully distinguishes from deceit on the one hand and defamation on the 


an a Torts, 8 ed., 293, note a ; Bigelow, Torts, 7 ed., 68,69; 14 Harv. L.. 
v.1 
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other (see pp. 417, 382, 426). It is apparent that some specific title of this 
sort must be introduced into the law, unless Mr. Bishop’s of “ Unnamed 
Wrongs” is to cover a very wide field. 

(3) As to assault, battery, and kindred topics. 

Here are two difficulties. One is, that the terms “assault” and “battery ” 
are often used interchangeably. What is strictly assault is denominated battery, 
and vice versd: and this results in confusion of legal ideas. The other is, that 
there are actionable violations of the right of personal immunity which do not 
fall within the ordinary legal definitions of either assault or battery. 

Mr. Salmond meets these difficulties: first, by using one term “ assault” to 

cover all the kinds of injuries heretofore classified separately as assaults or 
as batteries ; and, second, by introducing a new title, “Bodily Harm” (pp. 
337-349). Under the latter title he includes (¢”ter alia) physical harm in- 
flicted ne ligently, and ‘illness due to mere nervous shock.” Under the 
former title e begins by defining assault in language heretofore generally 
used to describe battery ; viz., “the intentional application of force to the per- 
son of another without Lawful justificaticn.” Then the species of actionable tort 
heretofore generally defined as assault he virtually describes as an attempt to 
commit an assault; using “assault” in the sense of his own previous defini- 
tion. Mr. Bishop once suggested the possibility of using battery, not assault, 
as the one general term in criminal law. His plan was: Define battery accord- 
ing to the old usage; then define assault as “ any indictable attempt to commit 
a battery. 
Probably no two lawyers would agree on all questions in the law of torts. 
From our standpoint some of Mr. Salmond’s views are disputable. .We should 
not concur in his criticism of Fouldes v. Willoughby (p. 293, note 25). We 
should differ widely from him as to Legal Cause, a topic which he treats of 
(pp. 103 e¢ seg.) under the head of Remoteness of Damage, and upon which he 
is supported by the high authority of Sir Frederick Pollock. But his discus- 
sions, even though they may not invariably convince the reader. are always 
thoughtful and stimulating. 


THE LAws OF ENGLAND. By the Right Honorable the Earl of Halsbury 
and other lawyers. In about 20 volumes. Vol. I: Action to Bankers 
and Banking. London: Butterworth & Co. Philadelphia: Cromarty Law 
Book Company. 1907. pp. ccxviii, 647 (68). 8vo. Vol. II: Bankruptcy 
to Bills of Exchange. 1908. pp. clviii, 580 (54). 

_ The projectors of this magnum opus describe it on the titlepage as “ A com- 

plete statement of the whole Law of England.” The work is not an encyclo- 

pedia, after the manner of the English Encyclopedia of Law or the American 
and English Encyclopedia of Law. In the former there are one hundred and 
forty-two principal articles, and in the latter seventy-six articles, under the letter 

A and the letter B as far as the title Bills of Exchange, whereas in the first two 

volumes of Lord Halsbury’s work there are but seventeen articles. Nor is this 

work a digest of the law arranged upon a scientific classification of the branches 
of thelaw. This “complete statement” of the law is to be contained in a collec- 
tion of treatises, arranged alphabetically, upon the main divisions of the law. 

Volume I deals with Action, Admiralty, Agency, Agriculture, Aliens, Allot- 

ments, Animals, Arbitration, Auction, Bailment, and Bankers and Banking. 

Vol. II contains but four treatises, upon Bankruptcy and Insolvency (355 

pages); Barristers (67 pages); Bastardy (28 pages); and Bills of Exchange, 

Promissory Notes and Negotiable Instruments (124 pages). 

In the execution of this novel and comprehensive plan excellent judgment 
has been exercised in the selection, as writers of the treatises, of men who have 
already made their mark as authors, or as expert practitioners, in special 
branches of the law. 


1 2 Bishop, New Crim. Law, § 23, note 1. 
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An enlightening and carefully prepared Table of Contents precedes each 
treatise, and each volume contains a Table of Statutes and a Table of Cases 
cited. 

If the excellence of these two volumes is maintained in the subsequent vol- 
umes, the complete work will be a solid contribution to the Law of England, 
and of great practical utility to the lawyer and the judge. J. B.A. 


HANDBOOK OF THE LAW OF SALES. ms Francis B. Tiffany. Second 
Edition. Hornbook Series. St. Paul: West Publishing Co. 1908. 
pp. x, 435. 8vo. 

Of the excellence of this book as a concise presentation of the gy er 
principles of the law of sales sufficient was said in the review of the first 
edition. See 9 Harv. L. REv. 228. It is essentially a summary of what the 
law is, with almost no explanation or elucidation of principles. Frequent refer- 
ence is made to the more extended discussions in Benjamin and other works. 
In this second edition several of the chapters have been partly rewritten to ad- 
vantage. For example, in the chapters on the “ Effect of the Contract in Passing 
the Property,” the author makes the distinction, which was not brought out 
clearly in the first edition, between the passing of title and the right to posses- 
sion where goods are delivered to a carrier by the seller. Much new matter 
has been introduced in the chapters on warranties, but with the limited space 
at command the author can do little more than state general rules. These ad- 
ditions, with the many new cases cited, make the book more useful. 

In the appendix the proposed Sales Act, drawn by Professor Samuel Willis- 
ton of Harvard University, is printed. This act, which was recommended by 
the Commissioners on Uniform State Laws, has already been enacted in sev- 
eral states, so that a study of it is no longer academic. The author has adopted 
its text freely in stating general rules, and has made frequent reference to its 
sections in the notes, as well as to the sections of the English Sale of Goods 
Act, which is also printed in the appendix. The points wherein the Sales Act 
is different from the common law are noted. This treatment gives a present 
value and interest to the book, for the reader becomes familiar with an act which 
is likely to be adopted generally. Fora thorough study of the act, however, the 
reader is referred to the annotated draft which is published elsewhere. See 
30 Rep. Am. Bar Ass’n, 343 e¢ seg. (1906). R. T. He 


Two STUDIES IN INTERNATIONAL LAw. By Coleman Phillipson. London: 
Stevens and Haynes. 1908. pp. xviii, 136. 8vo. 

The two studies contained in this small volume are entitled “ The Influence 
of International Arbitration on the Development of International Law” and 
“ The Rights of Neutrals and Belligerents as to Submarine Cables, Wireless 
Telegraphy, and Intercepting of Information in Time of War.” Mr. Phillipson’s 
work shows evidence of considerable industry. Each study is preceded by a 
fair-sized bibliography. The first study contains many facts and instances, and 
is compressed in a very small compass. The author’s own opinion as to the 
influence of international arbitration is not pe with any fulness. We regret 
that he has failed to do this when we read the second study, for in that, after a 
very thorough presentation of the opinions of other writers and of the various 
Institutes of international law, a statement of treaty provisions and of actual 
cases in time of war, Mr. Phillipson sums up what he considers the law is, and 
what it is tending to become. The opinions which he reaches are not only well 
founded in themselves, but are substantially those reached by the Institute de 
Droit International in Ghent (pp. 110-113) some time after the writing of his 
essay. 

Though in no sense a complete work, this little book is suggestive, and is con- 
venient both as a reference manual and as a means of getting at more detailed 
consideration of the two interesting subjects which are dealt with. s. H. E. F. 
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THE MASSACHUSETTS BUSINESS CORPORATION LAw OF 1903. By Prescott F, 

agg Second Edition. Boston: William J. Nagel. 1908. pp. xcv, 631. 

vO. 

A review of the first edition of this book may be found in 17 Harv. L. Rev. 
215. The volume in hand is much larger than its predecessor, the increased 
size being principally due to a much fuller exposition and citation of authorities, 
as a result of which the book is so greatly changed that it is almost a new work. 
A chapter on “eg mene is added. The discussion of the corporation law as it 
appeared in The Massachusetts Revised Laws is omitted as a separate subject 
but under each section of the present act the author discusses the history an 
former constructions of the provisions under examination, as well as their 
present force. 

As the title indicates, the discussion is limited to corporations under the Act 
of 1903, which does not include within its scope corporations carrying on within 
the Commonwealth a banking, insurance or public service business. ‘There is 
no attempt to analyze or even set forth as such the principles of the common 
law concerning corporations. The treatment consists of a statement, and an 
apparently exhaustive and accurate citation, of the Massachusetts decisions, 
together with a few a cases in other jurisdictions. There is little attempt 
at analysis even of these Massachusetts cases. 

The volume is then really a digest of Massachusetts corporation law, case 
and statutory, and as such few faults can be found with it. The mechanical 
features are creditable; the usual table of cases is supplemented by a valuable 
table of statutes showing at what page or pages each is mentioned; and the 
general index is especially complete and praiseworthy. The rather extended 
set of forms, official and, mostly, unofficial, will doubtless be convenient. 

A. R. G. 


TRUE STORIES OF CRIME. By Arthur Train. New York: Charles Scrib- 
ner’s Sons. 1908. pp. xii, 406. 8vo. 

This volume contains thirteen short shories, each giving an account of an 
actual criminal case which came to the attention of the staff of the District 
Attorney’s Office in New York City. A few of the cases, like the story of 
Abraham H. Hummel’s connection with the Dodge Case, and the murder of 
William M. Rice, are, no doubt, familiar to the general reader, but even these 
are set forth in a light and easy style that will interest and entertain. The 
author has aimed to write stories for the public, not to — a study of our 
methods of criminal prosecution. He retains his point of view of an assistant 
district attorney in order to present the facts as he knew them, but he is inter- 
ested in the lively hardships of the victims of the criminals and in the human 
side of the criminals themselves. P. Ke 


ON THE WitTNEss STAND. By Hugo Miinsterberg. New York: The 
McClure Co. 1908. pp. 269. 8vo. 
Prof. Miinsterberg is an ardent believer in applied a foe He shows 


how psychology has already been applied to many fields of practical life, notably 
medicine, art, education, and economics, and then argues it should be applied 
to law also. The elaboration of that thesis is the content of this series of 
essays. He confines himself, however, mainly to the consideration of the 
acquisition of evidence. He has written these essays avowedly in a style that 
will appeal to the public at large, for he believes that the pressure of public 
opinion is necessary to induce the conservative legal profession to adopt the 
suggested reforms. Frequent reference by way of illustration to experiments 
by himself and others adds to the interest of the book. 

While developing cleverly the necessity of taking into account what may be 
roughly termed the personal equation of the witness, and outlining possible 
meth Professor Miinsterberg has too much neglected the fact that the law 
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must deal practically with questions and that its delays are already proverbial. 
Moreover the application of his suggestions would multiply the issues of a case, 
and cloud the main one in a way which experience in jury trials has shown to be 
unwise. E. H. G. 


WATER RIGHTS IN THE WESTERN STATES. By Samuel C. Wiel. Second 
Edition, Revised. San Francisco: Bancroft-Whitney Company. 1908. 
pp. Ixix, 974. 8vo. 

MINING LAW AND LAND OFFICE PROCEDURE. By Theodore Martin. San 
Francisco: Bender-Moss Company. 1908. pp. lxiv, 980. 8vo. 

THE TREATY POWER UNDER THE CONSTITUTION OF THE UNITED STATES. 
By Robert T. Devlin. San Francisco: Bancroft-Whitney Company. 1908. 
pp. Ixx, 864. 8vo. 

THE NEGOTIABLE INSTRUMENTS LAW: THE FULL TEXT OF THE LAW WITH 
ANNOTATIONS. By John J. Crawford. Third Edition. New York: Baker, 
Voorhis and Company. 1908. pp. xlviii, 212. 8vo. 

THE LAw oF War ON LanpD. By Thomas Erskine Holland. Oxford: At 
the Clarendon Press. London and New York: Henry Frowde. 1908. 
pp. viii, 149. 8vo. 

THE Law oF TENDER. By George Lucas Benyon Harris. London: Butter- 
worth & Company. 1908. pp. 1xx, 374 (41). 8vo. 

THE PRINCIPLES OF ANTHROPOLOGY AND SOCIOLOGY IN THEIR RELA- 
TIONS TO CRIMINAL PROCEDURE. By Maurice Parmelee. New York: 
The Macmillan Company. 1908. pp. viii, 410. 

THE JUSTICE OF THE MEXICAN WAR. By Charles H. Owen. New York 
and London: G. P. Putnam’s Sons. 1908. pp. viii, 291. 8vo. 

POWERS OF THE AMERICAN PEOPLE. By Masuji Miyakawa. Second Edi- 
8 New York: The Baker and Taylor Company. 1908. pp. xiv, 431. 

vo. 

A DicrEst oF ENGLIsH Civit Law. By Edward Jenks. Book II, Part III. 
LAW OF QuUASI-CONTRACT AND Tort. By J. C. Miles. London: 
Butterworth and Company. 1¢08. pp. xlvi, 429 (7). 8vo. 

THE EXTINCTION IN PERPETUITY OF ARMAMENTS AND WAR. _ By Albert 
William Aldeson, London: P. S. KingandSon. 1908. pp. 213. 8vo. 

THE ELEMENTS OF INTERNATIONAL LAw, By George D. Davis. Third 
Edition, Revised. New York and London: Harper & Brothers. 1908. 
pp. xxx, 673. 8vo. 

THE MASSACHUSETTS LAW OF LANDLORD AND TENANT. By Prescott F. 
eg Second Edition. Boston: Little, Brown & Company. 1908. pp. 
xii, 619. 8vo. 

THE SCIENCE OF JURISPRUDENCE. By Hannis Taylor. New York: The 
Macmillan Company. 1908. pp. lxv, 676. 8vo. 

A TREATISE ON FACTS: OR, THE WEIGHT AND VALUE OF EVIDENCE. By 
Charles C. Moore. Intwo volumes. Northport, Long Island, New York: 
Edward Thompson Company. 1908. pp. clxvii, 730, 731-1612. 8vo. 

INTERNATIONAL LAw. Part II. War. By John Westlake. Cambridge: 
At the University Press; New York: G. P. Putnam’s Sons. 1907. pp. 
xvi, 334. 8vo. 

INTERNATIONAL LAW APPLIED TO THE RUSSO-JAPANESE WAR. By Sa- 
kuyé Takahashi. American Edition. New York: The Banks Law Pub- 
lishing Company. 1908. pp. xviii, 805. 8vo. 

THE COMMERCE CLAUSE OF THE FEDERAL CONSTITUTION. By Frederick 
H. New York: Baker, Voorhis and Company. pp: xcii, 
302. 8vo. ° 


THE PUBLICATIONS OF THE SELDEN SOCIETY. Volume XXIII. For the 
ear 1908. Select Cases Concerning the Law Merchant. A.D. 1270-1638. 
olume I. Edited for the Selden Society by Charles Gross. London: 

Bernard Quaritch. 1908. pp.lv, 181. 4to. 
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